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JUNE TERM, 1868. 


Present—HIRAM WARNER, Chief Justice. 


IVERSON L. HARRIS, 
DAWSON A. WALKER, } Judges. 





Joun S, CLEMENTS, plaintiff in error, vs. ELIZABETH Bost- 
wick and JAMES Morrow, administrator of C. D. Bost- 
wick, deceased, defendants in error. 


When the husband of a married woman died seized and possessed of a 
tract of land, having the legal title thereto, the widow is entitled, under 
the provisions of the Code, to her dower therein; and the vendor’s 
equitable lien for part of the unpaid purchase money, which was not 
enforced during the lifetime of the husband, will not override or defeat 
the widow’s legal right to her dower in the land. 

Harris, J. dissenting. 


Equity. Injunction. Decided by Judge Vason. Cal- 
houn Superior Court. November Adjourned Term, 1867. 


On the 19th of November, 1860, Clements conveyed, in 
fee simple, to Charles D. Bostwick, a plantation in Calhoun 
county. The consideration therefor was Bostwick’s promise 

Vou, Xxxvin—l1. ° 

















: 





2 SUPREME COURT OF GEORGIA. 


Clements vs. Bostwick, and Morrow, adm’r. 








to pay $8,870 00 in cotton, at nine cents per pound. Of this 
amount, $2,217 00 was payable on the 15th of December, 
1862, and $2,218 00 on the 15th of December, 1863, each 
bearing interest from the first of January, 1862. 

Clements took no security, but relied upon his vendor’s 
lien. Bostwick failed to pay the two amounts last named, 
according to his promise, and on the days when this cotton 
was due it was worth thirty cents per pound. In 1866, 
Bostwick died intestate, seized of said plantation. His wife, 
Elizabeth Bostwick, survived him. Morrow administered 
on his estate. The widow applied for an assignment of 
dower, and commissioners were appointed by the Court, and 
were proceeding to administer her dower out of said plant- 
ation. 

Bostwick’s estate is insolvent and insufficient to pay debts 
of the dignity of promissory notes and of higher dignity. 
Who are the creditors, and what is the dignity of their 
several claims, is unknown to Clements, The administrator 
denies that Clements has any lien on the plantation, and 
contends that, if he has, the claim of the widow to dower is 
paramount to it. 

For these reasons Clements filed his bill to discover the 
claims against the estate, and prayed that the widow be 
enjoined from taking dower out of said premises, and that 
he, Clements, should have his vendor’s lien thereon, to the 
exclusion of her dower and of the other creditors. 

The Chancellor ordered the defendants to shew cause why 
the injunction should not be granted. Upon demurrer and 
argument had, Judge Vason refused the injunction, holding’ 
that the bill was insufficient, in not charging notice on the 


creditors of Bostwick, and because the vendur’s lien was not 


paramount to the widow’s right to dower. This Clements 


assigned as error. 


Srrozier, Bower, for plaintiff in error. 


Lyon & DEGRAFFENRIED, for defendants in error. 
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WARNER, C. J. 


The main question presented by the record in this case for 
our consideration, and judgment, is, whether the widow of 
Bostwick is entitled to dower in the land sold and conveyed 
by Clements to Bostwick in his lifetime, to the exclusion of 
the vendor’s lien upon the land for that portion of the pur- 
chase money which was unpaid at the time of Bostwick’s 
death. By the 1753section of the Code, dower is declared 
to be, the right of a wife to an estate-for-life in one-third of 
the lands according to valuation, including the dwelling 
house, (which is not to be valued unless in a town or city,) 
of which the husband was seized and possessed at the time of 
his death, or to which the husband obtained title in right of 
his wife. To entitle the widow to dower in the land of her 
deceased husband, she must prove a lawful marriage, the 
death of her husband, and that he was lawfully seized and 
possessed of the land, at the time of his death. The marriage 
of the parties, the death of the husband, and his seizin of 
the land at the time of his death is not denied, nor contro- 
verted. But it is insisted, that this legal estate of the wife, 
intended by the common law, as well as by our own Code, 
for the sustenance of the wife, and the nurture and education 
of the younger children, should be made subordinate to the 
latent equity of the vendor’s lien for the unpaid purchase 
money for the land sold and conveyed to the deceased hus- 
band. 

That the widow has the legal title to her dower in the 
land, there can be no doubt. Shall the latent equity of 
the vendor’s lien for the unpaid purchase money of the 
land, which was not enforced during the lifetime of the hus- 
band, be allowed to override, and defeat the legal title of the 
wife to her dower in the land, after the death of her hus- 
band? The vendor of the land might have retained the 
title in his own hands until the purchase money was paid, 
but if he conveyed the legal title to Bostwick, relying upon 
his vendor’s lien for his security for the purchase money, he 
took the risk of the legal consequences which would result in 
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case of the death of Bostwick, and if he failed to enforce his 
vendor’s lien during his life, he cannot reasonably complain 
of the effect and operation of the public law, which gives to 
the widow her dower in the land conveyed by him to her 
deceased husband. It may have been, that the vendor did 
not contemplate the death of his vendee before the purchase 
money for the land was paid, when he conveyed the legal 
title to the land to him, but that cannot effect the widow’s 
legal right to dower in the lands of which her husband was 
seized and possessed at the time of his death. 

After a careful examination of the provisions of the Code, 
we think it was manifestly the intention of the Legislature 
that the widow’s legal right to dower in the lands of her 
deceased husband, should be superior to all liens—and espe- 
cially to the secret vendor’s lien. By the 1759th section of 
the Code it is declared, that “no lien created by the husband 
in his life-time, though assented to by the wife, shall in any 
manner interfere with her right to dower.” So when the 
widow elects to take a sum of money in lieu of her dower in 
her deceased husband’s land, it is declared, that the amount 
awarded by the commissioners appointed to assign her dower, 
“shall be paid in preference to all other claims out of the 
proceeds of the sale of the land.” Code, section 1761. In 
the judgment of the majority of the Court, the widow’s legal 
right to dower in the land mentioned in the record, must 
prevail over the equitable claim of the vendor’s lien which is 
attempted to be enforced after the death of the husband. 
Let the judgment of the Court below be affirmed. 


WALKER, J., concurred, but wrote out no opinion. 


Harris, J., dissenting. 


At December Term, 1867, of this Court, a case from Han- 
cock, Devereux and another, was before it, in which the right of 
a widow to an actual assignment of dower in the lands of a 
deceased insolvent husband, unaffected by a judgment which 
had been obtained against him before his marriage, was 


affirmed. 
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I dissented from the decision of my associates, but having 
omitted to file an opinion then, I avail myself of the occasion 
presented at this term, in which the widow’s right to an 
assignment of dower has been held as paramount to the 
vendor’s lien on the land or its proceeds, for the unpaid pur- 
chase money, to present an outline of the views which have 
led me to differ so widely from my colleagues as to the nature 
of dower and the transcendent right which they assert belongs 
to the widow under our laws. 

Whilst at this time, by the Code, no such thing as a ven- 
dor’s lien is recognized in Georgia, it is to be borne in mind 
that the case in the record originated before the repeal referred 
to, and is therefore to be decided on the principles controlling 
courts of equity before that repeal. 

The grounds, as I understand my associates, upon which 
they have predicated their judgment, are the following: 

Ist. That Lord Bacon and Lord Coke tell us that magna 
charta favors three things, “ life, liberty and dower.” 

2d. That by the Act of 1768, Cobb’s Digest, 63, the widow 
was not barred of dower or right to it in mortgaged lands, 
unless she legally relinquished her right. 

3d. That by the Act of 1826, she was entitled to dower in 
all lands of which the husband died seized and possessed. 

4th. That she cannot be dispossessed of the mansion house. 

5th. That by the Act of 1842, asa sheriff’s sale made during 
the life of the husband barred dower in the lands sold, as 
effectually as if the land had been sold by the husband, this 
furnishes a clear intimation, that if the sale be not made in the 
life of the husband, her right to dower is not barred. 


_ 6th. That no lien created by the husband, though assented 


to by the wife, shall interfere with her right to dower. 

7th. That as by paragraph of the Code 1761, the widow’s 
right to the proceeds of the sale of the land, when she elects 
money, rather than assignment of her third of the land as 
dower, is in preference to all claims whatever, on the money so 
elected, the paramount right of the widow to an assignment of 
dower in all cases, free from incumbrances and liens, is dis- 
tinctly established. 
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I concede, at once, that the right of a widow to dower in 
the lands of which the husband died seized and possessed is 
beyond all dispute, and that her right thereto is not barred 
by anything but by her adultery, or elopement with an adul- 
terer, or by a jointure made before or upon marriage, in lieu 
of all claims to dower, should she survive the husband. 

I do not contest the abstract right of a widow to dower. 
I deny the proposition my associates have affirmed by their 
judgment, that the widow’s right to an actual assignment of 
dower is paramount to all liens on, and incumbrances exist- 
ing over, the land when the husband died, and that she is 
entitled to her third, unaffected by them. 

The position I occupy is entirely consistent with the fullest 
recognition of a right to dower. 

I have enumerated the Statutes of Georgia which my asso- 
ciates have relied on to sustain their judgment—they have 
collected, with assiduity, everything which they thought 
would help to thicken the proofs they have adduced, and 
which “ do demonstrate thereby.” 

Separately considered or in mass, I can but think that 
they furnish no proof whatever of the correctness of the 
judgment they have made—a judgment which stands on no 
correct principle, and is indefensible by any argument, as it 
shocks, by its injustice and absurdity, the reason of every 
well organized mind. 

The proposition asserted can be defended only in those 
States where, in advance of the acquisition of landed prop- 
erty by the husband, the laws have so enacted, thus enabling 
creditors, and all others contracting with husband, to know 
what they will have to encounter upon his death. Such. 
laws, it is understood, exist in North Carolina, Indiana, and, 
perhaps, Arkansas; and the decisions in these States are in 
conformity to their laws. Butin Georgia, no such law exists 
as these, declaring the right of widow to an actual assign- 
ment of dower as paramount to debts and ineumbrances. I 
propose to make a running comment on the several statutes 
referred to; as also the case in 10th Georgia, 435. 

Whatever may be the provisions of magna charta as to 
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dower, and the opinions of Lord Bacon and Lord Coke as to 
its favoring it, we can derive no aid whatever from any of 
them in the elucidation of the question discussed. Estimated 
at their full value, when pressed into a more than doubtful 
service, they can be useful only as rubble to crowd between 
thin walls to give to the structure the appearance of solidity. 
I pass the reference to them without other remark than that 
they furnish a far better theme for a school-boy’s declama- 


tion, than a place in the opinion of grave judges, interpreting 


statute laws made long since they were uttered. | 

The clause in the Statute of 1768 cannot have the slightest 
influence on the point discussed. As, at that time, it was 
necessary in cases of alienation of land by the husband, that 
the wife should join with him in order to bar dower therein, 
so the Legislature, as it had been a matter of doubt, enacted 
that in cases of mortgages by the husband, the wife should 
not be barred of dower in the lands so mortgaged, except 
upon a release or relinquishment by her, as in the case of 
absolute conveyance by the husband. But the Act of 1826 
changed these provisions, by restricting the right to dower to 
such lands as the wife. brought into the marriage relation, and 
the lands of which her husband died seized and possessed. 

It has been said that the Act of 1842, (pamphlet 75,) amend- 
ing the Act of 1826, declaring conveyances made by sheriff 
during the life of the husband, in pursuance of sales by him 
under execution, should bar the right of widow to dower in 
lands so sold, furnishes a clear intimation that if the sale was 
not made by a sheriff during the life of the husband, the 
right of the widow to dower is not barred. 

Grant that the right to dower exists in the unsold lands 
of which the husband died seized and possessed, the question 
recurs, does not that right exist subordinate tothe liens and 
incumbrances which fettered the property in the hands of the 
husband. The opinion, of my associates is, then, not aided 
by the Statute of 1842. 

This enactment was wholly unnecessary, for, from the Act 
of 1826, it would have followed as a direct consequence that 
the widow could not have dower in lands sold by the sheriff 
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of which the husband had been legally disseized and dispos- 
sessed. I comment on it only because the attempt is made 
to give it a strained and illegitimate significance. I take it 
to be undeniable, that no right to dower in lands sold by the 
husband during coverture, or in lands sold under the judg- 
ment or decree of a court, during the life of the husband, 
exists in the widow ; that in the land of the husband, bound 
by judgments obtained in his lifetime, but not enforced by 
execution, in mortgaged lands, and in lands unpaid for, and" 
subject to vendor’s equity, the widow has a right to dower, but 
it isa right subject to the qualification that she takes her 
dower affected by all the liens and incumbrances by which 
the lands were affected at the death of her husband. 

The 1759th paragraph of the Code declares that no lien 
created by the husband, though assented to by the wife, shall 
in any manner interfere with her right to dower. The lien 


‘ not being a sale or alienation of the land absolutely, the 


husband dying seized and possessed, the right of the widow to 
dower in it is not questioned, but in this, as in reference to 
judgment liens, where the right to dower also exists after the 
death of the husband, such right is subordinate to such liens, 
and she takes her dower subject to them. The plain meaning 
of this paragraph is, that although she assent during cover- 
ture to liens created by the husband on his lands, yet, should 
he die seized and possessed of the lands on which he had 
created liens, the widow should not be deprived of her right 
to dower in such lands, although she assented to such liens 
at the time. r 

But the main argument upon which my associates have 
relied, they have endeavored to derive from paragraph 1761 
of the Code, which allows a widow, entitled to dower, to 
elect from the proceeds of the land of her deceased husband, 
the executor or administrator assenting to such election, and 
the ordinary approving it, an amount of money out of such 
proceeds which the commissioners appointed to assign her 
dower may estimate as its equivalent, which amount shall be 
paid to her in preference to all claims whatever. 

Would it not have been extremely strange and unjust to 
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have allowed that amount of money, the equivalent and 
purchase money of her dower in the land sold unincumbered 
by her right to an assignment of dower in it, to have been 
taken away from her? Her right to dower had been estab- 
lished. It was unaffected by incumbrances. The assent of 
executor or administrator, and the approval of ordinary, 
demonstrates that they had protected the rights of creditors 
and other heirs. In such case, why should it not be paid to 
her, in preference to all claims whatever. It was her money, 
“or rather her dower, in the form of money. And from this 
paragraph, directing the money allowed as equivalent for the 
dower she surrendered to be paid to her in preference to all 
claims upon it, my associates say that her right to dower, in 
all cases, is paramount to all debts, liens and incumbranees 
whatever. ‘This is stretching a principle very far. It can be 
justified only on the same ground on which Steele defended 
Dryden. Dryden had prostituted his muse so far as to com- 
pare the notorious Dutchess of Cleveland to Cato. The wit 
vindicated the poet by saying that there was no stretching a 
metaphor too far when a lady was in the case. 

There seems to run throughout the decisions of the majority 
the idea that dower was a lien, or debt, or exemption, or 
homestead, and that upon the death of the husband, it was 
to be enforced by the courts, without regard to incumbrances 
or debts hanging over the estate of the husband. I can but 
think that, if the character of dower had been kept dis- 
tinctly in view, it would have been impossible, logically, to 
have reached the conclusions which have been announced as 
law. Dower is simply an estate-for-life in lands of which the 
husband died seized and possessed. It is nothing else. In 
every respect it is like the life-estates, subject to the same 
incidents, and has no feature appertaining to it so as to treat 
it as a lien, or debt, or exemption, or homestead. It is an 
estaté-for-life, created by positive law, for the benefit of the 
wife, and is made independent of the will of the husband, 
and is incapable of being defeated by Aim, should he die 
seized and possessed of lands. 

A right to dower can only be barred by her misconduct 
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' whilst a wife, as by her adultery, or by a suitable provision 


for her by jointure, and then only with her assent that such 
jointure should be in lieu of all right to dower. The right 
to dower exists in all cases where the husband dies seized 
and possessed of lands, whether solvent or insolvent; but 
as it is an estate-for-life, carved out of the fee simple of which 
he died seized and possessed, like the fee simple, it, of neces- 
sity, must be subject to the same incumbrances and liens 
which have attached to and bound the greater estate. A law 
of nature forbids a stream to rise higher than its fountain 
head, a law of nature also, that of commen sense, revolts 
at the idea that the widow does get a better title as heir 
than that held by the husband in the same lands. 

I take it that no principle of law is more generally assented 
to in our American system of jurisprudence, and with an 
acquiescence which indicates that such assent springs from an 
instructive sense of undoubted justice and right, than that 
all the property of a decedent is first liable te the payment of 
his debts before any distribution can be made among his heirs. 
Subject to a few exceptions arising from humanity and sup- 
posed public policy, the principle stated controls and governs 
all property. The exceptions by positive law, in this State, 
include the paraphernalia of the wife and children’s cloth- 
ing, furniture, food, so many acres of land, according to the 
number of minor children, the widow’s quarantine in the 
mansion house of deceased husband, and now, by a recent 
Act, a large amount of real and personal property is set apart 
as a homestead, not to be subject to judgments obtained or 
debts contracted after such enactment. Of these laws a 
remark only will be made. No creditor can complain of 
such exemptions from liability to pay debts, if the credit was 
given after the exemptions were made. The proposition, 
then, which I maintain is, that all of the remainder of the 
property of a decedent is subject to the payment of the intum- 
brances and liens hanging over or binding it and the debts, 
generally, of the husband. These debts and liens are to be 
paid, in an order prescribed by law, for the guidance of execu- 
tors and administrators. 
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The oath of office which the representatives of estates take 
before entering on administration, requires the payment of 
debts in the order prescribed, before making any divisien of 
the estate among the heirs. This oath is a demonstration of 
the general principle asserted of the liability of all property 
to pay debts, wnless exempted. } . 

How comes it, then, that as dower, as has been already 
shown, is not an exemption or a homestead, or that it is not 
within any class not subject to levy, (and it certainly has not 
been enumerated,) and is neither a lien on the estate or a 
debt due by it, but is an estate-for-life in lands—a part of the 
Jands which belonged to the husband at his death, and a con- 
tinuation of his estate after his death—affected, as it was in 
his hands, by incumbrances, liens, debts, that such an estate 
shall not be liable to pay his debts, and to those liens and 
incumbrances, as well as the fee simple estate out of which it 
was carved? Dower can have no existence whilst the hus- 
band lives. The widow is made by law an heir to her dead 
husband, her right to the share the law has given her begins 
with his death. The law says she shall have a right to 
dower in one-third of the husband’s lands. By this, she 
acquires precisely the same amount and quality of title to 
the one-third of the lands which she inherits from the hus- 
band, that the husband had in the whole, no more. If no 
more, and the title of the husband was, in any wise, incum- 
bered, hers must also be. It is, says Kent, a general rule 
that dower can only be commensurate with the estate of the 
husband. 

This rule involves, of necessity, the qualification that if 
the estate in land, held by the husband, is on condition or 
incumbered, the right to dower in such estate not being 
denied, when the dower is assigned, the doweress takes her 
third, subject to those conditions and incumbrances. And 
whilst such terms are imposed, equity will assist her in remov- 
ing all impediments to the enjoyment of her estate. She 
must do equity. She will be required, by an apportionment, 
to remove such incumbrances to the extent of the value of 
her estate, if so much shall be necessary as her fair share. 
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In 4th Kent’s Com., p. 50, it is stated, as a general prin- 
ciple, that dower is liable to be defeated by every subsisting 
claim or incumbrances in law or equity, existing at the incep- 
tion of the husband’s title. 

If, then, the seizin of the husband is thus effected by 
claims and incumbrances, and dower be but a continuation 
of the estate of the husband, it is beyond my capacity to 
comprehend how the doweress can take any other estate in 
the lands of the husband than he had at his death. 

The principle stated by Kent is constantly enforced in 
courts of equity. Thus, when life-estates are considered, 
there, and are charged with an incumbrance, the tenant-for- 
life is required to keep down the interest out of the rents 
and profits of his estate, where the security is payable at a 
distant day. In such case, the tenant-for-life is not bound to 
extinguish the whole security by payment; but he must 
remove the incumbrance in order to enjoy his life-estate, 
though he will be reimbursed the principal of the incum- 
brance paid by him out of the heir or remainder-man. 

Dower being a life-estate, upon what principle is it to be 
exempt from the incidents that attach to the class of estates 
to which it belongs? The case in the record has arisen upon 
a bill filed by the vendor of land to a deceased husband, to 
prevent an assignment of dower to the widow until the pur- 
chase money is paid, or the wife does equity by removing the 
lien as to that portion of land which is assigned her as dower. 

We must not forget we are in a court of equity. In such 
court, the strict legal right to dower, which a court of law 
might probably sanction, is always held subordinate to the 
implied lien of the vendor. That this is so, is evident from 
the fact that the vendee is treated as the trustee of the land 
for the vendor, until the purchase money is paid, and as the 
widow is no bona fide purchaser without notice, but claims 
through vendee, as heir, to the extent of the title she derives 
from her husband, she, by succession, is made a trustee for 
the vendor. This lien is, strictly speaking, simply an equity. 
But it is undeniably an incumbrance. Its origin is in a deep 
sense of natural justice and the presumed agreement of the par- 
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ties to the contract. Hence a court of equity, revolting at the 
injustice of a purchaser enjoying fully property without the 
payment of a consideration, imposes terms on him and those 
claiming by inheritance from him, and this constitutes what 
is called the vendor’s lien. So, too, acting upon similar 
principles, it will not regard the actual seizin and possession 
of the husband, as in trust-estates in land held by the hus- 
band. Upon strict Common Law rules, the widow would be 
entitled to dower; but as the husband had no beneficia] own- 
ership in the lands held in trust, a court of equity denies her 
claim to dower. In cases of mortgages made of land by her 
husband, where condition is broken, she will be restricted, 
after his death, to dower only in the equity of redemption. 

T again broadly admit that the widow has a right to dower 
in all lands of which the husband died seized and possessed ; 
but the question is not as to the abstract right, but whether 
she has a right to an actual assignment of dower, and to be 
put in possession of the lands, unaffected by the liens, or 
incumbrances over the lands, whilst they were her husband’s ; 
or, in other words, whether her estate is paramount to liens, 
incumbrances and depts ? 

Let us test this. The husband, A, purchases the land in 
which the widow claims dower of B, against whom C held at 
the time an unsatisfied judgment for an amount larger than 
the value of the land. B dies insolvent. I take it, no one 
can doubt that the land in A’s possession was liable to pay the 
judgment held against B. But A dies without that judgment 
having been enforced against the land he purchased of B. 
C causes his execution to be levied on the land after A’s death. 
The widow clearly has a right to dower in this land, but is 
she entitled to an assignment of one-third as her dower, to 
the prejudice of the execution creditor, in selling the whole 
land to satisfy his judgment? Certainly not. For, as A 
bought the land bound by the judgment in favor of C, the 
death of A does not defeat the lien of the judgment, but simply, 
in the distribution of the assets amongst creditors, postpones 
the lien until funeral expenses are paid, as also taxes, expenses 
of administration and debts due by A, as trustee. 
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There is no postponement of the judgment creditor to the 
claim of dower. The law has not so said. Her right to 
dower exists, subject to the incumbrance of the judgment lien, 

Is it not absurd to hold, in the case put, that A’s widow 
had a right to an actual assignment of one-third of the land, 
and to an absolute and unmolested enjoyment of it during 
her life, and that C, the creditor of B, must suspend the levy 
of his execution on the third of the land until the widow of 
A should die? That is to say, indefinitely, as the vitality 
of a widow defies the powers of arithmetic. 

Such is a result which must ensue if the position of my 
associates be not abandoned. If it be true that the widow 
is entitled to an actual assignment of dower, unaffected by any 
lien or incumbrances, how does it happen that, although the 
husband holds by an absolute deed on its face, and has pos- 
session of the land, yet, because he gave simultaneously a 
mortgage on the land to secure the payment of the purchase 
money, that his widow is not entitled to dower, unaffected by 
the mortgage, in the land? Upon the reasoning of my asso- 
ciates she would clearly be entitled to such assignment. I 
say, too, she has a right to an assignment of dower in the 
land, subject to the incumbrance of the mortgage. My asso- 
ciates, seeing the monstrous injustice of allowing her dower 
until the mortgage was satisfied, are constrained to hold with 
me. Consistency required them to hold otherwise. In thus 
holding, they are maintaining a position that is right, and if 
it is right in the case put, why should it not be held in all 
cases where there are incumbrances or ‘liens? But the ven- 
dor’s lien being an equitable mortgage on the land, to secure 
the unpaid purchase money, on what principle is it that a 
distinction is made between it andalegal mortgage? If the 
legal mortgage is an incumbrance to the full enjoyment of 
dower, so, too, must be the equitable mortgage. 

The inconsistences characterizing the opinions of my asso- 
ciates as to the right of widow to an actual assignment of 
dower, have arisen from construing the terms “seized and 
possessed” strictly, without reference to their modification by 


equity. 











the 


OW 








MILLEDGEVILLE, JUNE TERM, 1868. 15 





Clements vs. Bostwick, and Morrow, adm’r. 








It cannot but excite inquiry why the words seized and 
possessed are used in the Act of 1826. That they are not 
synonymous, is inferrable from their being used conjunc- 
tively. Seizin has reference to an unconditional, unincum- 
bered title in the. husband, and thus interpreted, all diffi- 
culty can be avoided as to the assignment of dower. 

With this interpretation of its meaning, the distribution 
of the property of a decedent becomes simple, and the repre- 
sentative of the estate can move on in the administration of 
the estate without embarrassment, by first paying the debts 
in the order prescribed by Jaw, and then making partition 
amongst the heirs of the land remaining after’ having had 
the widow’s dower assigned. I repeat it, dower is an estate- 
for-life, in lands of which the husband died seized and pos- 
sessed. The power of the husband to dispose of his lands 
by will to whomsoever he pleased, was limited by the Legis- 
lature in this only. <A ‘right in the widow to dower, was 
conferred by the Legislature, because it saw how very often 
it had happened that when the bloom of youth had faded, 
the wife ceased to have any hold on the affections or justice 
of the husband, that she was often thrown penniless on the 
world. Not so, however, did he treat his children, It 
trusted, as to them, to that deep-seated paternal feeling which 
exists, in full strength, in every uncorrupted heart, satisfied 


‘that provision would be made by the father for them if they 


had deserved it, and hence, it wisely declined to interfere’ 
with him in the disposition of his property amongst them. 
Not so, however, as to the wife. Satiety had produced indif- 
ference to her in the husband, or age had caused alienation 
of his regard, and it stepped in to protect her against such 
changes in the fickle affections of one to whose memory of 
the past it was unsafe to trust, and declared the right of the 
widow to dower. The law made the widow an heir to the 


husband, and fixed the quantity she should inherit in the 


land. 
It put the widow on the footing of heirship with the chil- 
dren, and this is confirmed by law in that enactment which 
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allows her to elect dower, (the life-estate,) or a child’s part 
absolutely. 

Should she elect a child’s part, and all the land was neces- 
sary to pay the debis of the estate, would not her share have 
to bear the loss as well as the shares of the children? What 
reason, then,in the name of common sense, exists to exempt her 
estate of dower—an estate in the same lands—from liability 
to pay thedebts? I think it must be evident, from bestowing 
attention upon the order of payment of the debts of a dece- 
dent, that the Legislature never for a moment regarded dower 
as a lien, or that, from its nature—it being simply an estate- 
for-life in land—it was entitled to any place whatever in the 
seale of priorities thus prescribed. Regarding the right to 
dower as a right to an estate-for-life in lands of which the 
husband died seized and possessed, a fixed and certain estate, 
if, after removal of incumbrances and liens, and payment of 
debts, any land was left out of which it could he assigned, 
it could have no place among the debts, and is therefore not 
mentioned. If the decision of the majority, that the widow 
has a right to an actual assignment and enjoyment of the 
estate of dower, paramount to all incumbrances, liens, and 
debts, be correct, an inevitable result from this will be that 
it takes precedence of the payment of funeral expenses, ex- 
penses of administration, taxes and debts due the public, and 
debis due by decedent as executor, administrator, guardian 
or trustee. My associates are driven by an inexorable logic 
to place dower above these; but they shrink from legiti- 
mate conclusions, and place it after them’in the order of pay- 
ment, and before mortgages, judgments, etc. This was done 
by my associates in the Devereaux case, where they subordi- 
nated the lien of a judgment to the right to dower unaffected 
by that judgment. That extraordinary decision carved out 
a niche between numbers four and five, in the order of debts 
to be paid, into which they have put dower, as being entitled, 
by its consanguinity. If, indeed, our laws had said that the 
right to an assignment of dower should be unaffected by 
judgments or liens, and only subordinate to the classes of 
debts enumerated before judgments, then my associates would 
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have been right in the selection of the place into which to 
put dower—not as a debt, but as an estate, not liable to pay. 
ment of some debts. 

It occurs to me that if, by law, my associates had the 
right to place in the order in which debts are to be paid, the 
estate of dower—as they have done—they had an equal 
right to place it at the head, and make the right of sepul- 
ture give way to it, and leave the dead husband uncoffined 
and unburied. Our statutes are entirely silent. They give 
no precedence to dower over debts of any description, much 
less over incumbrances and liens on the land itself. ‘They have 
treated dower as property, out of which it might be neces- 
sary to pay the debts of decedent; but if not, then they 
gave that estate to be enjoyed by the widow, before the child 
or heir. his is all that the law did. The majority here, 
have altered this, by judicial construction, and, in my opin- 
ion, marred the symmetry of our system, and produced 
anomalies which reason can neither explain nor defend. 

I conclude by saying that, for many years, I have wit- 
nessed, with uneasiness, the quixotism which the Bench dis- 
plays whenever a woman is a party, or a woman’s claims are 
involved. I fear that it is an INCURABLE insanity, as thus far 
it has exhibited no obedience to law, and is deaf to reason, 
and even insensible to ridicule. 

I record my dissent to the two judgments of my associates ; 
the one made at December Term, 1867, the other at June 
Term, 1868, in the hope that the views which I have pre- 
sented may weaken, if not destroy, their force as authorities 
hereafter, in the decision of other cases. 
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| 1. A bona fide purchaser, for value of a negotiable promissory note 
before due, has a right to collect the amount thereof, notwithstanding 

| the maker had been served with a summons of garnishment, requiring 

h 

| 







him to answer what he was indebted to the payee, who was the owner 
of it atthe time of the service of the summons. In sucha case the 
rights of the purchaser are paramount to those of the garnishing 
. creditor. 
2. The doctrine of lis pendens does not apply to negotiable securities 
not due. 

















Equity. Garnishment. By Judge Vason. Chambers. 
Lee county. November, 1867. 








On the 24th of June, 1867, West brought complaint in 
Lee Superior Court, on an open account, against Wade H. 
Mims for $2,519 95, and sued out process of garnishment, 
which was served on Henry Green, James M. Sullivan et al. 
At the time of the service of such summons, all of the gar- 
nishees were indebted in some way to Mims. After the 
service of the garnishments, Mims sold Sullivan’s note to 
Henry T. Mash. Sullivan conveyed his property to Gilbert, 
in trust, to pay his debts, and died without answering said 
garnishment, and now Mash is trying to get Gilbert to pay 
the Sullivan note. Gilbert took said trust after he knew 
Sullivan had been garnisheed. Mims also transferred the 
notes on Montgomery and Green after they were garnisheed, 
and they paid them to the purchaser. And since the gar- 
nishment was served, Mims, for a small consideration, sold 
Jackson’s note to Robert T. Bird, who is trying to collect the 
same. Under this state of facts, West contended that the 
service of the summons of garnishment fixed the status of 
the said parties, and of the said claims at the dates of service, 
and any change of such status since, was illegal and void as 
against him, and by his bill he invoked the judgment of the 
Chancellor to that effect; and because Montgomery and 
Green were insolvent, and were disposing of their property 
to avoid paying said notes, he prayed that the sheriff of Lee 
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county should take possession of their property, and hold it 
till they gave security for its forthcoming to answer their 
decree. He further prayed that Mash and Gilbert should 
appear and answer, and in fine, that complainant should have 
all the rights that he would have had, had the garnishees all 
answered his garnishments, and had there been no transfers 
of property, or of choses in action, and that, meanwhile, all 
further changes be enjoined. There was no allegation that 
the purchasers had any notice of the garnishments before 
they bought the notes. 

Judge Vason sanctioned the bill, and ordered the sheriff 
to take possession of the property of Montgomery and Green, 
which they had mortgaged to Mims, and hold it till further 
order, unless they gave bond in the sum of $1,000 00, for 
the forthcoming of the same, to pay any judgment which 
West might get against them by reason of the premises. 

None of the defendants answered the bill except Bird. He 
said he bought the note before due, in due course of trade, 
for a fair and full consideration, without notice of the gar- 
nishment—and further, that he was no party to the order 
requiring said cotton turned over to an officer of the Court 
tv abide its judgment, (this order does not appear in the 
record,) and knew nothing of it till after it was passed. His 
answer was supported by an affidavit of one Ansley, who saw 
him have said note before it was due. 

Bird moved to dissolve the injunction because there was 
no equity in the bill, and so far as he was concerned, because 
he had sworn off the equity, if there was any. The motion 
was refused, and this is assigned as error. 





Hawkrxs, Kimproucu, ANSLEY, (represented by Mc- 
Cay,) for plaintiffs in error. 


I’, H. West, for defendant in error. 
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SUPREME COURT OF GEORGIA. 


Mims e¢ al., vs. West. 








WALKER, J. 


1. When a person is served with a summons of garnish- 
ment, he is required to answer what he was indebted to the 
defendant at the time of the service of sai¢ garnishment, 
Rev. Code, sec. 3226; and if unable to admit or deny his 
indebtedness, he should plainly and distinctly set forth the 
facts, so as to enable the court to give judgment thereon. 
Ib., sec. 3492. Judgment should not be entered up against 
the garnishee, unless it appear affirmatively, that, at the time 
of the garnishment, the defendant had a cause of action 
against him for the recovery of a legal debt, due or to become 
due by efflux of time; and no judgment should be entered 
against the garnishee unless it would be available as a defence 
against any action afterwards brought against him, on the 
debt in respect of which he is charged. Drake on Att., sec- 
tions 461, 583. The garnishee cannot be compelled to pay 
the debt twice. Brannon vs. Noble, 8 Ga., 550. . 

Under the old law, it would scem thata debt not due, was 
not subject to garnishment. In Dalton vs. Solly, Croke, 
Eliz., 184, “It was held per Curiam, that a foreign attach- 
ment can not be of a debt before it be due; and therefore, 
whereas one was indebted in a sum of money to be paid at. 
Michaelmas, and it was attached before Michaelmas, but the 
judgment of the attachment was not till after Michaelmas, 
it was clearly held to be void, because it was not due when 
attached.” This was decided ine1590. This rule seems to 
have been changed in Georgia ; sce Glanton vs. Griggs, 5 Ga. 
R., 424; King & Ells vs. Carhart Brothers & Co., 18 Ga. 
R., 650; and probably in most of the States of this Union; 
see 6 Maine R., 263; 4 Mass. R., 235; 17 Pa. R., 440; 1 
Har. & J. R., 536, (Md.) ; 3 Murphy’s R., 256, (N. C.); 1 
Ala. R., 396; 17 Arkansas R., 492. Mr. Drake, in his 
work on Attachments, sec. 587, states correctly the principles 
which now govern in relation to negotiable securities not due. 
He says: “ As a general rule, the maker of a negotiable note 
should not be charged as garnishee of the payee under an 
attachment served before the maturity of the note, uzless it 
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be affirmatively shown that before the rendition of the judgment, 
the note had become due, and was then still the property of the 
payee.” Again, in sec, 585, he says: “ But though the gar- 
nishee should answer that the defendant, at the time of the 
garnishment, was the owner of the garnishee’s note not then 
due, no judgment should be rendered against him, because 
his obligation is not to pay to any particular person, but to the 
holder at maturity, whosoever it may be. Can the garnishee, 
or the defendant, or the court say that the defendant will be the 
holder of the note at maturity? Certainly not; and yet to give 
judgment against the garnishee, necessarily assumes that he 
will be.” No judgment should be rendered against the gar- 
nishee unless it will, when satisfied, protect him against a 
subsequent suit to recover the same debt. Under the Rev. 
Code, sec. 2732, the paper which Bird purchased from 
Mimms on Jackson, was a negotiable promissory note. He 
purchased for value, before the note fell due, and without 
notice of the garnishment. What are his rights under this 
state of facts? The Code, sec. 2743, says: “The bona fide 
holder for value of a negotiable instrument, who receives the 
same before it is due, and without notice of any defect or 
defence, shall be protected from any defence set up by the 
maker, except non est factum, gambling or immoral or illegal 
consideration, or fraud in its procurement.” And in sec. 
2597, it is said: “The bona fide purchaser of a negotiable 
paper not dishonored, or of money, or bank bills, or other 
recognized currency, will be protected in his title, though the 
seller had none.” Here, it will be seen that negotiable paper, 
uot dishonored, is placed on the same footing as money cur- 
rency. The defences which may be set up against such a 
paper, are specifically named; and in none of them are the 
rights of the garnishee embraced, provided he should have 
to pay to the creditor. 

In this case, suppose Jackson were adjudged liable to pay 
West the amount of this note, under the summons of gar- 
nishment, and the bill making Bird a party had not been 
filed ; when Bird shall sue Jackson on the note, can he set 
up as a defence that the money had been forced out of him 
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by a creditor of Mimms, and thereby defeat a recovery by 
Bird? If so, the effect would be to repeal see. 2743; for that 
section, says Bird, shall be protected against such a defence 
as this. The bona fide purchaser of a negotiable instrument 
not due, stands in a great measure independent of the former 
holder. The law disconnects him with the previous title, 
and takes him into its own charge, as deriving a right from 
itself. See Cowan & Hill’s Notes to 1 Phil. Ey, vol. 1 of 
Notes, p. 668, note 481. 

The doctrine which we now lay down has been indirectly 
asserted by this Court. In Glanton vs. Griggs, 5 Ga. R. 
436, this Court says: “It being thus made to appear that 
Glanton had express notice of the attachment lien, he can 
not disconnect himself from the previous title of Whatley. 
* * But for this proof, having traded for the note before 
due, he would have been independent of the former holder, 
who transferred to him the note. * * As it is, he took 
the note cum onere, nor is his claim paramount to that of the 
attaching creditor.” 

It was insisted that the case of King & Ells vs. Carhart 
Brothers & Co.,18 Ga., R., 650, is an authority in favor of the 
garnishing creditor in this case. That case decides that 
“ debts secured by negotiable instruments may be the subject 
of garnishment.” We have no complaint to make with this 
principle; it is right. The point here made is as between 
the rights of the garnishing creditor and. the bona fide pur- 
chaser, before due, of a negotiable paper. No such question 
was made in that case; and even if it had been, the code has 
been adopted since that time, (1855,) and according to its 
provisions, the rights of the purchaser are paramount to those 
of the garnishing creditor. See, also, Murray vs. Sylburn, 
2J.C. R., 444. 

2. It was insisted that the doctrine of lis pendens should 
affect the purchaser, and operate as constructive notice to all 
the world, that the creditor was proceeding to enforce his 
rights against the effects of his debtor, and that the service 
of the summons of garnishment on the maker of the note 
impounded the funds in his hands, so that a transfer of the 
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note could not defeat the claim of the creditor. There is 
some force in this suggestion, but we think, looking to the 
policy of our Legislature in favor of negotiable paper, that 
the better rule will be to hold that the rights of the purchaser 
are superior to those of the garnishing creditor. We have 
not been able to find many decided cases touching this ques- 
tion. We find one very well considered case in 22 Ala. R., 
760, Winston vs. Westfeldt. In that case, an injunction 
was granted, restraining the negotiation of a promissory note. 
The defendant, in violation of the injunction, transferred the 
note, for value, before due, to a bona fide purchaser, and the 
question was, whether the purchaser or the complainant in 
the bill had the better title to the money due on the note. 
The case was ably argued and well considered by the court, 
and the principle enunciated in the case is, that “the doctrine 
of lis pendens does not apply to negotiable paper. An in- 
junction in force against the negotiation of a note does not 
destroy the negotiability, nor defeat the title of a bona fide 
purchaser, acquired pending the injunction, but without notice. 
This, certainly, is a stronger case than the service of a sum- 
mons of garnishment. 

Perhaps it may be well to repeat that we fully recognize the 
doctrine that negotiable instruments may be the subject of 
garnishment; but before judgment should be entered against 
the garnishee, it should affirmatively appear that the instru- 
ment is due, and belonged to the defendant subsequent to 
the time of the service of the summons, and to the time it 
fell due. These facts appearing, judgment may be safely 
entered against the garnishee, for a satisfaction of the judg- 
ment rendered upon this state of facts, will be a protection 
to the garnishee against a second payment of the debt. The 
court should not permit a judgment to go unless such facts 
appear as will make the satisfaction of the judgment a pro- 
tection to the garnishee. 

In this case, Bird, having purchased the Jackson note 
before it fell due, and paid a valuable consideration for it, 
without any notice of the garnishment, got a good title to it, 
and one which is not, in any manner, affected by the process 
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of garnishment. As to him, the Court should have dissolved 

the injunction, the equity of the bill having been fully sworn 

off. The rights of the other parties can be passed upon 

when the facts are made manifest by the answers and proof. 
Judgment reversed. 





FLoRENCE REID, by her next friend, plaintiff in error, vs. 
ALEXANDER R. REerp e¢ al., defendants in error. 


The exercise of the discretion of 2 Chancellor in refusing to appoint a 
Receiver, will not be controlled except when it is abused. 


Equity. Bill for injunction and appointment of a Receiver. 
Decided by Judge Vason. Chambers. Dougherty county. 
January, 1868. 


Crawford M. Mayo, as prochein ami for Florence Reid, 
filed a bill against Alexander R. Reid, containing the fol- 
lowing charges: Florence was the infant daughter of Alex- 
ander R. Reid and his wife, Mollie 8S. V. Reid, daughter of 
Benj. O. Keaton. On the first day of January, 1860, Kea- 
ton, in consideration of his love for Mrs. Reid and Florence, 
and in order to make suitable provision for the education 
and maintenance of the children of Mrs. Reid, and for the 
support and maintenance of herself for life, conveyed to said 
A. R. Reid certain land, mules, horses, cattle, hogs, etc., and 
plantation-tools and implements, to have and to hold the 
same for the sole and separate use of Mrs. Reid, and for the 
maintenance and education of her children, and at her death, 
to vest in said children, and A. R. Reid took the same, with 
the promise that he would carry out such trust, giving a 
written receipt therefor, a copy of which is exhibited. 

For like purposes, and subject to the same trusts, Keaton 
gave A. R. Reid other personal property. Mrs. Reid died, 
leaving no child but Florence, who is six years old. A. R. 
Reid has squandered all of the personalty last given but two 
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mules, has rented out the farm to Wm. J. Reid for fifteen 
bales of cotton, five of which had been paid to him and 
shipped away; is a man of dissolute habits, negligent of his 
business, wasteful in the use of money, and wholly unfit, by 
association and habits, to take care of said property, which 
belongs to said Florence, or of her person. Benjamin O. Kea- 
ton is in life, and is made a defendant to this bill. The 
prayer is that he be restrained from conveying said land, that 
Wm. J. be enjoined from paying any more rent to A. R. 
Reid, and that A. R. Reid be enjoined from collecting any 
more rent, from disposing of, or changing, the status of any 
of said property, that he he dismissed from his trust, and 
another trustee be appointed, and that, meanwhile, a Receiver 
be appointed to take charge of, and hold, said property sub- 
ject to the order of the Court. 
The receipt exhibited is as follows : 


Georer1a, Dovguertry County. 

The following negroes, to-wit: * * +. & »*.* = 
and also the plantation known as the Burrill Hill Place, in this county, 
containing six hundred and twenty-five acres, agreeable to survey, in the 
first district, valued at $7,800, which I reeeive in trust for my wife, 
Mollie S. V. Reid, and agree to hold the same for her as a portion given 
to her by her father, B. O. Keaton, as a part of her portion of his estate 
under his will, and which I am to hold in trust for her, as his will directs, 
and which is to be considered as a portion of said estate to my wife. 


January Ist, 1860. 
ALEX’R R. REID. 


Witness—F. O. Wetsn. 
A. J. Maccarruy, J. P. 


Judge Vason granted the injunction, and ordered cause 
shown why a Receiver should not be appointed. 

A. R. Reid answered the bill. He denied that he received 
the said property upon any other or different terms than that 
stipulated in said receipt, and claimed that upon the death 
of his wife the property was his own. Of Keaton’s will 
he knew nothing when he took the property. He denied 
that he had mismanaged the property, and alleged that, on 
the contrary, he had added his own eapital to it, had 
devoted his entire attention to its management, and had man- 
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aged it well, as he would show by the exhibited showing of 
the workings of the farm since 1860. He said that he ig 
sober, economical and thrifty ; that he is taking good care of 
his daughter, having her in a minister’s family, where her 
education and morals will be cared for, and that so far from 
squandering the property, out of only three bales of cotton 
received from Wm. J. Reid, as rent for said farm, and sold 
for $225 00, he had sent his daughter $123 00, to pay for 
schooling, board, ete., and expended the balance on the farm, 
He insisted that the bill was not at the instance of his 
daughter, but was brought by Mayo, who disliked him, ete. 
Before this answer was filed, a demurrer had been filed. The 
grounds of demurrer were, that the bill contained no equity, 
that it showed a parol trust with a life-estate and remainder, 
which estate could not be so made, that under the bill, defend- 
ant had been in possession of said property for more than 
seven years, exercising exclusive dominion over the same, 
and the same belonged to him as heir of his wife, and that 
the parol gift made an absolute estate in the heirs of Mrs, 
Reid (at her death) free from any trust. 

The consideration of this demurrer and of the appoint- 
ment of a Receiver and dissolution of said injunction came 
before the Chancellor, and in addition to the foregoing, the 
Court had various ex parte affidavits, pro and con, produced 
and read. 

The will of B. O. Keaton was read. In it there was not 

the slightest allusion to Mrs. Reid, nor any general clause 
which could affect her, but it contained gifts to other chil- 
dren of Keaton and a bequest to his daughter Rebecca, under 
certain trusts therein named. And it was accompanied by an 
affidavit by Keaton, stating substantially that he intended to 
give to Reid’s wife said property on the same trust as Re- 
becca held her property in the will, and that Reid agreed to 
accept it on those terms, and gave said receipt to carry out 
that intention. 

John F. Cargile, James W. Mayo, James J. Mayo and A. 
Faircloth made affidavit that Reid was careless in the manage- 
ment of property, reckless in the expenditure of money, waste- 
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ful and dissolute in his habits, and in their opinions unfit to 
manage property, and further, that they knew his general char- 
acter which was bad, and that from that character they would 
not believe him on oath. On the other hand, F. O. Welch, 
John Murphy, Wm. J. Reid, F. Lippitt, B. Smith and H. M. 
Campbell made affidavit that Reid was a sober, industrious 
and economical man, not disposed to dissipation or extrava- 
gance, or loose or careless in the expenditure of money or 
property ; that they had always and still did regard him 
as aman of sobriety and good. moral character and habits, 
and they have reason to believe he is ordinarily prudent in 
his expenditures, and a very good manager of his property 
and means. 

After argument, the Chancellor overruled the demurrer, 
refused to appoint a Receiver, and dissolved the injunction. 
The plaintiff in error assigns the refusal of a Receiver and the 
dissolution of the injunction as error, and in the same bill of 
exceptions the defendant in error complains of overruling 
said demurrer. 


Wriaut & WARREN, for plaintiff in error. 
Morcan & Harris, for defendant in error. 
Harris, J. 


The bill filed alleged that the grand-father of Florence 
Reid, in order to make provision for the mother of said 
Florence, and said Florence gave to respondent, in trust for 
them, land mules, ete., a life-estate in Mrs. Reid in said 
property, and at her death the property to vest in her children ; 
that Mrs. Ried died, leaving but one child, the complainant, 
and that defendant took upon him said trust, and promised 
to carry it into effect. The bill alleged that defendant re- 
ceived the property from Benjamin O. Keaton, the grand- 
father of complainant, and gave a reveipt in writing therefor, 
acopy of which is appended, as an exhibit, to the bill. Mis- 
management of trustee was alleged, bad character, etc., and 
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appointment of a Receiver asked, to take charge of the prop. 
erty in controversy and prevent waste. 

To the bill thus framed, a general demurrer was filed by 
the defendant. Upon argument below, the demurrer was 
overruled. Judge Walker and myself affirm that judgment, 
As the allegations of the bill were admitted by the demurrer 
to be true, we cannot perceive how, a trust for complainant 
being alleged and admitted, a demurrer could be sustained, 
Judge Warner places his dissent from us upon the ground 
that the receipt appended shojys no trust for the complainant 
in the property given by Keaton. Whether there be an 
actual or implied trust for complainant, cannot be ascertained 
until the answer and other proofs in the cause shall have 
been heard before a jury. To it, under the charge of the 
Court, we remit that question. I am persuaded that there is 
an ambiguity in the receipt which requires explanation and 
which the Code allows to be removed by parol testimony. 

- The receipt acknowledges the trust for his wife, Mrs. Mollie 
A. Ried, (mother of complainant,) and defendant agreed to 
hold the property for her “as Keaton’s will directs.” 

The paper prepared by Keaton (who is still alive) and 
called his will, and referred to in Reid’s receipt, when exam- 
ined will be found to make no mention whatever of his 
daughter, Mrs. Reid or her daughter, but devises the bulk of 
his property by separate paragraphs, to his sons and to a 
daughter, her share under certain limitations and restrictions. 

The question, then, under the receipt, is whether Keaton and 
Reid did not both have reference to the limitations of this 
latter devise—Keaton giving to Mrs. Reid as he gave to the 
other daughter, and Reid receiving the property under the 
like restrictions. 

If this was the donor’s purpose—as the receipt is clearly 
ambigucus—there is now no technical rule to prevent him 
from shewing what was intended. I am sensible of the fact 
that it has been adjudicated that a remainder cannot be estab- 
lished by parol testimony, but when Keaton shall have been 
heard as a witness and the reference in Reid’s receipt—to his 
holding the property “as IKeaton’s will directs”—fully ex- 
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plained by him, very probably all the difficulties which 
would embarrass at law can be readily surmounted in a court 
of equity, especially when dealing with a trustee. 

We all unite in affirming that portion of the judgment be- 
low in which the Judge refused to take the property out of 
the possession of Reid and place it in the hands of a Receiv- 
er. The testimony as to Reid’s habits and character was con- 
flicting—but after weighing it, and refusing the prayer of the 
complainant, we will not interfere with the exercise of a dis- 
eretion which is not shewn to have been abused. 

Judgment affirmed. 


Georce W. CoLuins, plaintiff in error, vs. Joun RUuTHER- 
FORD and StEPHEN CoLutns, defendants in error. 


1, A Justice of the Inferior Court, on the 26th day of October, 1867, 
had authority, under the law, to administer an oath for the remova| 
of intruders upon land. 

2. The counter-affidavit of the party in possession must state that he 
does, in good faith, claim a legal right to the possession of the land. 

3. When the affidavit of the party in possession is dismissed for not being 
in compliance with the law, he will not be permitted to file a second 
affidavit at the court, the Code requiring that he shall at once tender 
to the sheriff the proper affidavit. 


Warrant against intruder. Decided by Judge Vason. 
Calhoun Superior Court, March Term, 1868. 


On the 26th of October, 1857, Rutherford and Collins 
sued out a warrant against Geo. W. Collins, as an intru- 
der. Their affidavit was made before a Justice of the Infe- 
rior Court of said county. When the sheriff went to eject 
Collins, he tendered a counter-affidavit, made before another 
Justice of said Inferior Court, in which he swore, “he does, 
in good faith, claim the right of possession of lot No. 137, 
(the lot in question,) and that the whole of said lot is in his 
hands and possession, by agent or otherwise, and that John 
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Rutherford and Stephen Collins do not, in good faith, claim 
a right to the possession thereof,” ete. 

The sheriff returned the papers to court. When the cause 
was called for trial, defendant’s counsel moved to dismiss the 
case because the plaintiff’s affidavit was made before a Justice 
of the Inferior Court. The court refused to dismiss the case, 
Plaintiffs then objected to the affidavit of Collins, because he , 
had not sworn that he did, in good faith, claim a legal right 
to the possession of said land. The court sustained the 
objection. ‘Thereupon, a motion was made to file a new affi- 
davit, so as to make it conform to the statute. The Court 
would not allow tnis, and ordered the sheriff to proceed, 
Collins assigns as error the overruling his objection to plain- 
tiff’s affidavit, sustaining the objection to his own affidavit, 
and the refusal to allow the new affidavit filed. 


Lyon & DEGRAFFENREL, for plaintiff in error. 


Bower, RuTHERFORD, for defendants in error. 


WARNER, C. J. 


1. The first ground of error assigned to the ruling of the 
Court below is, that a Justice of the Inferior Court had the 
authority, under the law, to administer the oath required to 
eject an intruder upon land in this State. By the Act of 
1854, a Justice of the Inferior Court is expressly authorized 
to administer an oath in all cases where, by law, an oath is 
required to be taken. See Acts 1853-4, page 29. In our 
judgment, this power and authority to administer oaths by a 
Justice of the Inferior Court had not been taken from them 
by any subsequent legislative enactment at the time the affi- 
davit in the record was made. The objection to the affidavit 
was therefore properly overruled. 

2. The second ground of error is, that the Court dismissed 
the counter-affidavit, on the ground that the party making it 
did not state therein that he did, in good faith, claim a legal 
right to the possession of the land. In Poulain vs. Sellers, 
20 Ga. R., 228, this Court held, that it was error for the 
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Court to charge the jury “ that the question was whether the 
defendant, bona fide, claimed the right of possession ;” this 
Court holding and deciding, in that case, that “ the defendant 
js required, under the statute, to swear and shew that he, 
bona fide, claims the legal right to the possession. The word 
legal is omitted in the Courts charge; and yet, it was evi- 
, dently designed to be significant in this Act.” | The counter- 
” affidav it not stating that the party making it did, bona fide, 
claim a legal right to the possession of the] land, was properly 
dismissed by the Court. 

3. The third ground of error assigned is, that the Court 
refused the motion to file a new affidavit, then at the Court, 
in accordance with the requirements of the statute. This 
Act was intended to provide a summary process for the ejec- 
tion of intruders who squat upon other people’s land, without 
any legal right todo so, and it is made the duty of the 
sheriff, under the act authorizing this proceeding, to turn 
the intruder out of possession, ‘aie he shall, at onee, 
tender to the sheriff a counter-affidavit, stating that he does, 
in good faith, claim a legal right to the possession of the land. 
If the intruder can be allowed to make a defective affidavit, 
and thereby retain possession of the land, and, when it is 
objected to, make another and still retain possession, the very 
object and intent of the Act would be defeated. The Act 





prescribes the terms by which he can retain possession, and 


the sheriff is authorized to administer the oath required by 
it, for his benefit and protection, if, indeed, he does, ia good 
faith, claim a legal right to the possession. In our judgment, 
there was no error in the refusal of the Court below to allow 
a new affidavit to be made. 

Let the judgment of the Court below be affirmed. 
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J. A. VAN WINKLE & Co., plaintiffs in error, vs. THe 
SoutH CaroLtina Rati Roap Company, defendant in 
error. 


When a common-carrier receives goods for transportation, and in case 
of the loss of the goods, seeks to protect himself from liability there- 
for, on the ground, that the goods were destroyed by the public ene- 
mies of the State: 

Held, that as the presumption of the law is against the carrier in case of 
loss, it is incumbent on him to prove, by clear and satisfactory evi- 
dence, that the goods were so destroyed whilst in his possession, in 
order to exonerate him from liability therefor. 


Case. Motion for new trial. Decided by Judge Gibson, 
Richmond Superior Court. June Term, 1867. 

Van Winkle & Co. sued the South Carolina Rail Road 
Company for the loss of certain goods, delivered by them to 
it, as a common-carrier. The defence was that the goods 
were destroyed by the public enemies. 

On the trial, the following facts were shown by the plain- 
tiffs. On the Ist day of February, 1865, the company re- 
ceived from plaintiffs’ agent, at Columbia, South Carolina, 
three boxes, containing writing paper, worth $652 50, and di- 
rected to plaintiffs at Augusta, Georgia, and gave a receipt (in 
the usual form, stating that contents and value were unknown 
etc.,) promising therein to deliver them to plaintiffs, at Au- 
gusta, Georgia. 

On the 4th of February, 1865, one of the plaintiffs called 
at the company’s depot and asked Marly, the agent, if the 
goods were there; he examined, said yes, and told him to 

ad for them. This plaintiff called for the bill of freight ; 
it was presented by one McGrath, and paid ; (witness thought 
Marly was present during all the time aforesaid.) The re- 
ceipt for freight was as follows: 

“ Auausta, GA., Feb. 1st, 1865. 
Van Winkle & Co., 
To South Carolina Rail Road Co., ete., For Freight Dr. 
Per List No. 19, Columbia: 3 boxes 1670...........853 50. 
Paid Feb. 4th, 1865. McGratit.” 








THE 
t in 


case 
1ere- 


ene- , 


se of 
-evi- 
n, in 


On, 


oad 
1 to 
ods 


wn 


\u- 
led 
the 


to 


ht 
re- 


Yr. 





MILLEDGEVILLE, JUNE TERM, 1868. 33 





Van Winkle & Co., vs. The South Carolina Railroad Company. 





Plaintiffs’ porter, on the 4th of February aforesaid, called 
for the goods and was told to call again, as the cars had not 
been unloaded; called again in the evening, and received the 
same answer; called again next morning, and was told that 
the cars were left on the other side ofthe river. The person 
who gave these answers to the porter was an Irishman, who 
was attending to the delivery of freight at the depot, but the 
porter did not know him. The plaintiffs showed the value 
of the goods and closed. 

The defendant examined A. W. Lewis, who testified that 
he never made said statements to plaintiff, that he was the 
only authorized agent of the company at that point, to speak 
about freight, all the others were mere laborers under him ; 
that the distance was 143 miles, and, at that time, freight- 
trains usually took four, five or even six days to make the 
trip. Marty testified, that he was the general agent of the 
company at Augusta, that it was not his duty to receive 
freight, end it was not usual for him to know whether freight 
had arrived or not. The custom was for Lewis, the freight 
agent, to deliver the freight. He did not remember making 
said statement to the plaintiff, and thought he could not have 
done so, because he knew nothing about the freight, and 
thought that the statement was first heard by him when the 
plaintiff so testified on this trial. He also testified that it 
took five or even six days, at that time, to get freight from 
Columbia. Tlie Government used the trains so much that 
much freight accumulated at Columbia, and besides, freight- 
trains laid over one day at Branchville. Both Lewis and 
Marly testified also, that freight bills, from which the bills 
were made out, were always sent by passenger-trains, atu 
arrived at Augusta the first day, the freight being usually 
three or four days later in coming, and the bills were often 
paid before the goods arrived. 

The defendant’s assistant superintendent, in February, 
1865, principally engaged at Branchville, had answered 
interrogatories, and they were read by the defendant. They 
stated, substantially, that the United States troops took pos- 
session of that part of the South Carolina Railroad between 

VoL. XXXVIII—3. 
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Aiken, South Carolina, and Edisto river, between the 3d and 
7th of February, 1865; that the Confederate States troops 
took possession and control of the trains of the South Caro- 
lina Railroad, by command of Generals Beauregard and 
Hardee. The trains of other roads were put upon that road 
by the same authority, the trains of that road being insuffi- 
cient for the work needed. There were no trains running 
regularly between Columbia and Augusta. Cars from Colum- 
bia for Augusta, were taken back to Columbia, after the 
occupation of the road by United States forces; all cars 
that were in Augusta from Columbia, or elsewhere, were run 
into the interior of Georgia for protection. The Confederate 
forces controlled the trains of the defendants at least twelve 
months before the United States’ troops occupied the road. 
The last cars that reached Augusta from Columbia, left 
Columbia on the 30th of January, 1865. They were un- 
loaded by Captain Sharpe, Confederate quartermaster at 
Columbia, and the cars used for Confederate stores, un- 
loaded from cars, and put their contents into depot at Colum- 
bia, where they were burnt by United States forces. The 
evidence being closed, the Court charged the jury, and they 
found for the defendants. What he was requested to charge, 
and what he did charge, appears only by the motion for new 
trial, and the Judge’s decision. Thereupon, the plaintiff 
moved for a new trial upon the following grounds, among 
others : 


Ist, 2d and 3d. Because the verdict is contrary to law, 
to evidence, ete. ; 

6th. Because the Court erred in refusing the following 
requests which were submitted in writing, to-wit: 

1. That common-carriers are bound as insurers, and in- 
sure against loss from any cause whatever except the act of 
God, or of the public enemies. Where the defence is the act of 
the public enemies, it must be shown to be the act of public 
enemies. 

2. The South Carolina Rail Road Company, the defen- 
dant in this case, is a common-carrier, and subject to the 
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above common law rule; and is bound to show, to the satis- 
faction of the jury, that its defence comes under one or the 
other of the heads stated. ; 
* * x * * * x 

6. If the defendant had even given notice under the Act 
of 1863, and afterwards received freight to transport, it 
would be liable for any and all loss or damage to such freight, 
and even a contract under such circumstances, relieving the 
common-carrier from liability, would be void and of no effect. 
He could only plead under that Act (in addition to his com- 
mon law defence) by way of justification, seizure by or loss 
by the act of the Confederate Government. 

7. If the above proposition be true, much more is it true 
that their liability is clear and unchanged, where they had 
given no notice that they would not receive and transport 


freight. 
7th. Because the Court erred in charging the jury as fol- 
lows : ? ® ” * ” 


“Tf the non-delivery of the goods sued for, was caused by 
the act of the Confederate Government, or its armies, or the 
United States Government, or its armies, or the act of God, 
the defendants are not liable, if from other causes they are.” 

The Judge refused a new trial. 

Plaintiffs excepted, and assigned the same for error on each 
of said grounds. 


Hook & Carr, for plaintiffs in error. 


Wa. T. Gouxp, for defendant in error. 


Warner, C. J. 


This was an action brought by the plaintiffs, in the Court 
below, against the defendant as a common-carrier, to recover 
the value of the contents of three boxes, delivered by the 
plaintiffs to the defendant, to be transported from Columbia, 
South Carolina, to Augusta, Georgia, which were alleged to 
have been lost whilst in the possession of defendant. The 
defence set up by the defendant is, that the goods were 
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destroyed by the public enemies of the State. Upon the 
trial, in the Court below, a verdict was found for the defend- 
ant, and a motion was then made for a new trial, which was 
refused. The refusal of the Court to grant the motion for a 
new trial, is assigned for error here. By the law of this 
State, as defined by the Code, the defendant was a com- 
mon carrier, and as such, was bound to use extraordinary 
diligence. In cases of loss, the presumption of the law is 
against him, and no excuse will avail him, unless it was 
occasioned by the act of God, or of the public enemies of the 
State. Revised Code, section 2040. Thus it will be seen, 
that in case of the loss of the goods, the presumption of the 
law is against the common carrier, and when he sets up the 
defence, that the less of the goods was occasioned by the 
public enemies of the State, the burden of proof is upon him 
to establish that fact. 2d Greenleaf’s Ev., 180, section 219, 
What is the evidence contained inthis record? That the three 
boxes of goods, received by the defendant from the plaintiffs, 
were destroyed by the public enemies of the State. The 
evidence entitled to most weight upon that question, is that 
of Gilbert, who stated, “that the last cars that reached 
Augusta from Columbia, left Columbia on the 30th January, 
1865—they were unloaded by Capt. Sharpe, Confederate 
quartermaster at Columbia, and were used for Confederate 
stores, unloaded from cars, and put into the depot at Colum- 
bia, where they were burnt by United States forces.” These 
goods, now sued for, were received by the defendant on the 
ist day of February, 1865. The cars that left Columbia on 
the 30th of January, which the witness swears were unloaded 
there, and the contents thereof put into the depot at Colum- 
bia, where they were burned by the United States forces, 
could net have contained the three boxes of the plaintiffs’ 
goods now sued for, as the same were not received by the 


) defendant at that time. The burden of proof is on the 
| defendant to show that the plaintiffs’ goods received by him, 
_ were destroyed by the public enemies of the State, in order 
| to exonerate him from liability therefor, which the evidence 
_in this record, in our judgment, failstodo. The Court below, 
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therefore, erred in its judgment, in not granting a new trial 
in this case, upon the ground, that the verdict was contrary 
to the law and the evidence. 

Let the judgment of the Court below be reversed. 





J. Mosuer & Co., plaintiffs in error, vs. THE SOUTHERN 
Express Company, defendant in error. 


When the agent of the Southern Express Company at Augusta receipted 
for a package of goods to the shipper, marked ‘* C. A. Robinson, Car- 
tersville, Ga.,’’ and in the printed receipt given by the agent of the 
company to the shipper, the following words were inserted: ‘‘ which 
it is mutually agreed is to be forwarded to our agency nearest or most 
convenient to destination only, and there delivered to other parties, to 
complete the transportation :” 

Held, that in case of the loss of the goods, the company was liable 
therefor, and could not protect itself from its legal liability by shew- 
ing that its line of transportation extended only to the city of Atlan- 
ta, especially when the evidence in the record shews that fact was not 
known to the shipper, or communicated to him, at the time of re- 
ceiving the goods, by the agent of the company. Harris, J., dissenting. 

Held, also, that the evidence in the record, shewing that the goods were 
seized by legal process, without more, was not sufficient to exonerate 
the company from its legal liability as a common carrier. 


Case. Motion for new trial. Decided by Judge SNEAD. 
City Court of Augusta. February Term, 1867. 


Mosher & Co., through a son of Mosher, delivered to the 
Southern Express Company, at Augusta, Georgia, two bales 
of yarns, and took therefor a receipt, in these words : 


‘¢SourHerRN Express Company, 
Augusta, Sept. 4th, 1865, 

Received of J. Mosher & Co. two bales yarns, valued at three hundred 
dollars, and for which amount the charges are made by said company, 
marked C. A. Robison, Cartersville, Ga., which it is mutually agreed 
is to be forwarded to our agency nearest and most convenient to destina- 
tion only, and there delivered to other parties to complete the transporta- 
tion. .* = *  * Nor shall the said company be 
held responsible for the safety of said property after its arrival at its place 
of destination.”’ * * eR Se A ee 
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The parts of the receipt omitted in uowise relate to the 
questions made in this case. It was signed by an agent for 
the company. The freight was not paid, but was to be col- 
lected on delivery. 

These goods were not delivered, and an action on the case 
was brought against the company, as a common carrier, for 
their value. The agent afterwards informed Mosher that the 
goods had been taken by legal process, and advised him to 
replevy them. Mosher believed this statement, because the 
agent was a truthful man, but did not act upon the advice, 
because he thought the company was liable to him for the 
value of the goods. Mosher, plaintiff, did not know that the 
defendant’s line of transportion did not go beyond Atlanta. 
Upon the facts and proof that the goods were worth $300 00, 
the plaintiffs closed. 

The defence was, that the defendant, at its terminus, deliver- 
ed the goods to the Adams’ Express Company, and also that 
they were seized by legal process. The defendant shewed, by 
Dempsey, that he was defendant’s assistant superintendent ; 
that when informed that the goods did not reach Louisville, 
to which place, they were subsequently directed to be for- 
warded, he wrote to the company’s agent at Cartersville, and 
was informed that they had been taken by legal process ; he 
told Mosher of this, and advised him to replevy them, which 
Mosher refused to do; he asked Mosher to authorize the 
company to bring suit for them in his name; this he also 
refused to do, saying the company was liable to him for the 
goods; that, at the time of the receipt of the goods, the de- 
fendant’s line terminated at Atlanta, short of Cartersville, and 
Cartersville was on the line of the Adams’ Express Company, 
and the agent at Cartersville was the agent of the last-named 
company, and not of defendant, though defendant did, after 
these goods were lost, extend their line beyond Cartersville, 
and employed said Adams’ agent as their agent; and that 
nothing was said, at the time the goods were received, about 
the defendant’s line stopping short of Cartersville. No date 
is given to said conversations, etc., nor does anything appear 
explanatory of the alleged legal seizure, except as aforesaid» 
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and as contained in the following letter, which was read in 
evidence, by the plaintiff, in rebuttal : 


‘¢ Sournern Express Company, 
‘¢ (Express Forwarders, ) 


‘¢ Augusta, Ga., Jan. 2d, 1866. 
“ Agent Southern Express Company, Cartersville, Ga. : 

‘* Dear Sir—Enclosed please find a letter from A. M. Franklin, Esq., 
sheriff of Bartow county, in reference to the two bales of yarns shipped 
by express to Charles A. Robinson, Cartersville, Georgia. You will see 
by the letter that the sheriff was acting under orders from Lewistine & 
Pfifer, of Cartersville. The sheriff is not to blame in the case, but we, 
will look to L. & P. for the money received for the two bales, and if they. 
refuse to pay you the money, please let me know. You will see them for 
Mr. Mosher, shipper. Please answer soon. 

“Truly yours, 
‘‘H. Dempsey, Assistant Superintendent.”’ 

This being all the evidence, the Court charged the jury 
that the receipt shown in evidence limited the duties of de- 
fendant, in transporting the goods sued for, to the end of 
their own line, and if they were there delivered for further 
transportion, the duties of defendant were at an end; and 
further, that if the goods were taken from the custody of the 
carrier by legal process, the plaintiff could not recover. 

The verdict was for plaintiff, for $300 00, with interest 
and costs. A new trial was moved for, by the company, 
upon the grounds that the verdict was contrary to the evi- 
dence, the charge of the Court and the law. The Court 


granted the new trial, and this is assigned as error. 
Hook & Carr, for plaintiffs in error. 
Wo. T. GouLp, for defendant in error. 


Warner, C. J. 


This was an action brought by the plaintiffs against the 
defendant as a common carrier, for the loss of goods received 
by him for transportation from Augusta to Cartersville. On 
the trial of the case in the Court below, the jury found a ver- 
dict for the plaintiffs. The Court granted a new trial, which 
is now assigned for error here. The receipt given by the 
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agent of the Company on the 4th of September, 1865, is in 
the following words: “Received of J. Mosher & Co., two bales 
yarns, valued at three hundred dollars, and for which amount 
charges are made by said company, marked C. A. Robinson, 
Cartersville, Ga.” There is also printed on the face of the 
receipt amongst other things, the following words, “whieh it 
is mutually agreed is to be forwarded to our agency nearest 
er most convenient to destination only, and there delivered to 
other parties, to complete the transportation.” It is insisted 


‘for the defendant that his line of transportation extended 


only to the city of Atlanta, and that inasmuch as the goods 
were lost beyond the terminus of his line, that he was not 
legally liable for the loss of the goods, and that such was his 
special contract as expressed in the receipt given for the goods, 
Two questions arise here: First, was the defendant liable 
under the law as a common carrier, to transport the goods 
received by him to Cartersville, the place of destination ? 
Second, if he was so liable as a common earrier, could he 
limit his legal liability by the statement made on the face of 
the receipt given for the goods? As to the legal liability of 
the defendant as a common carrier, for the loss of goods re- 
ceived by him to be transported beyond the terminus of his 
own line, the American authorities are conflicting. But the 
rule is well settled in England, that he is liable, and this rule 
as to his liability, in the language of Baron Rolfe, in Mus- 
champ vs. Lancaster Railway Company (4th Meeson & Wels- 
by’s Rep. 424,) is not only consistent with law, but is the 
only one consistent with common sense, and the convenience of 
mankind.” In the case above cited, a parcel was delivered 
at Lancaster, to the Lancaster and Preston Junction Railway 
Company, directed to a person at a place in Derbyshire. The 
person who brought it to the station, offered to pay the car- 
riage, but the book-keeper said it had better be paid by the 
person to whom it was directed, on the receipt of it. The 
Lancaster and Preston Junction Railway Company were 
known to be proprietors of the line, only so far as Preston, 
where the railway unites with the North Union line, and that 
afterwards with another, and so on into Derbyshire. The 
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parcel having been lost after it was forwarded from Preston, 
it was held that the Lancaster and Preston Railway Compa- 
ny were liable for its loss. See Angel on the law of carriers, 
100, section 95. Weed vs. Schenectady and Saratoga Rail- 
road, 19th Wendell’s Rep., 539. In the case now before 
us, the shipper of the goods did not know that the defen- 
dant’s line of transportation did not extend beyond Atlanta, 
and nothing was said at the time the goods were received, 
about the defendant’s line stopping short of Cartersville, the 
place to which the goods were -received by the defendant to 
be forwarded. The freight, too, was to he paid at Carters- 
ville. In our judgment, the only safe legal rule to be en- 
forced in such cases, is the one recognized and enforced in the 
case of Muschamp vs. the Lancaster Railway Company, that 
when a common-carrier receives goods to be transported 
to a certain point of destination expressed upon the face of 
his receipt therefor, that he undertakes to deliver the goods 
so received, either by his own line of transportation, or that 
he will do so by his own competent agents for that purpose, 
and that it is not a good legal ground of defence, in ease of 
the loss of the goods, for the carrier to shew that his line of 
transportation stopped short of the place to which he under- 
took to carry the goods, and thereby, protect himself from 
liability, the more especially, when the fact, as to the extent 
of his line of transportation, was not known to the shipper 
of the goods, nor communicated to him by the defendant at 
the time of receiving the goods. The responsibility of the 
carrier of goods ceases with their delivery at destination ac- 
cording to the direction of the person sending, or according to 
the custom of the trade. Revised Code, 2044. By the 
2054th section of the Revised Code, railroad companies, 
in this State, are not liable, as common-carriers, for the loss 
of goods beyond the terminus of their respective roads, pro- 
vided the goods are delivered to the connecting road in good 
order ; but this provision of the Code, does not embrace ex- 
press companies, who receive, and undertake to deliver smal}. 
parcels of goods as common-carriers, for the benefit of the 
public, for certain rates of compensation charged therefor. 
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Having shown that the defendant was liable, under the 
law, to deliver the plaintiffs’ goods at Cartersville, the place 
of destination, as expressed in the receipt given for the goods, 
could the defendant limit that legal liability, by the entry 
made on his receipt, in the following words: “ which it is 
mutually agreed, is to be forwarded to our agency nearest or 
most convenient to destination only, and there delivered to 
other parties, to complete the transportation ”? By the 2042d 
section of the Revised Code, it is declared that, “a common 
carrier cannot limit his legal liability, by any notice given, 
either by publication, or by entry on receipts given, or tickets 
sold. He may make an express contract, and will then be 
governed thereby.” This section of the Code was consid- 
ered, and construed by this Court, at the last term, in two 
cases. Newby vs. Southern Express Company, 36 Ga. R., 635; 
and Purcellvs. the same, 37 Ga. R., 103. This provision of 
the Code is, in our judgment, a wise and salutary provision, 
intended to protect the public from imposition and surprise, in 
the hurried transaction of business with these express compa- 
nies, in the forwarding of small parcels, as well as valuable 
packages by all sorts of people, some of whom might not 
be able to read the printed stipulations, annexed to the 
receipt given for the goods, and if they could read them, 
would not be able to comprehend the legal effect thereof. In 
the receipt now before the Court, it is stated, that it is “mu- 
tually agreed,” ete., when the evidence in the record shews 
that the shipper of the goods did not know that the defend- 
ant’s line of transportation stopped at Atlanta, and that fact 
was not communicated to him by the defendant, at the time 
of the reception of the goods, and yet, this Court is asked to 
decide that there was a mutual agreement between the defend- 
ant and the shipper, at the time of the reception of the 
goods to be forwarded to Cartersville, that the defendant was 
not to be liable for the loss of the goods beyond Atlanta. 
This case affords a practical illustration of the wisdom of 


‘that provision of the law which declares that the defendant, 


as acommon-carrier, shall nof limit his legal liability by entry 
on his receipts given for the goods. If he desires to limit his 
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legal liability, as a common-carrier, let him make an express 
contract outside of, and independent of, his receipt given for 
the goods, and then there will be some mutuality in the agree- 
ment between the parties; at least, both parties will have a 
much better opportunity of understanding what is the mu- 
tual agreement between the shipper and the carrier. 

Another ground of defence insisted on by the defendant is, 
that the goods were taken out of his possession by legal pro- 
cess. If it be conceded that this would be a good defence 
for the common-carrier, under the law defining his legal liabil- 
ity, still, it must fail in this case, according to the evidence 
contained in the record. It is not shewn what was the 
nature, or character of the legal process under which the 
goods are alleged to have been received, nor does it appear at 
whose instance, or against whom the legal process was sued 
out, by virtue of which, it is contended, the goods were 
seized. Whether the seizure of the goods was lawful or 
unlawful, whether the process was legal or illegal, whether 
it issued against the consignor or consignee of the goods, or 
against some third party, the record does not inform us. 
The burden of proof was upon the defendant to shew that 
it was, at least, a Jegal process, and that it issued against the 
proper parties, so as to make it available for his defence. 
The original legal process, or a duly certified copy thereof, 
would have furnished the best evidence of its nature and 
character, as well as who were the parties to it, in order that 
the Court might judge of the same. The bare statement 
that the goods were seized by legal process, and that fact 
communicated to the plaintiffs, without more, was not suffi- 
cient, in our judgment, to release the defendant from his legal 
liability as a common-carrier. In any view of which we 
have been able to take of the facts of this case, as presented 
by the record, it is the judgment of the majority of this 
Court, that the judgment of the Court below, granting a new 
trial, should be reversed. 


Judgment reversed. 


WALKER, J., concurred, but wrote out no opinion. 
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Harris, J., dissenting. 


The plaintiffs below, in order to make out their case, put 
in evidence the receipt of the Express Company, containing 
the contract between the parties, in these words—“ which it 
is mutually agreed is to be forwarded to our agency nearest, 
or most convenient to destination only, and there delivered 
to other parties to complete the transportation.” 

By the testimony, it appeared that the Express Company’s 
line of operation was from Augusta to Atlanta, and not 
beyond. The package of goods lost was marked to Louis- 
ville, Kentucky. It was lost at some point on the Western 
and Atlantic Railroad, beyond Atlanta. The package was 
delivered at Atlanta by the agent of the Southern Express 
Company—that office being the company’s office nearest to 
the destination of the package—to another Express Company 
using the State road. There was no evidence that there was 
any partnership or connexion in business between the two 
Express companies. My associates put theirjudgment that 
the Southern Express Company is liable to respond for the 
loss which has occurred, upon the ground, that when Mosher 
& Co. delivered the package for transportation, the Express 
Company did not inform them that their line of transporta- 
tion extended only to Atlanta. The law makes no such 
requirement, as I understand it, of common-carriers. The 
common-carrier, whose route of transportation is between two 
points, as in this case, is bound only for the safe transporta- 
tion of the goods from the one to the other, unless by special 
contract he changes his character as common carrier. 

But the awkwardness of the decision of the majority is, 
that it is violative of a legal written contract, engaging to 
transport safely the goods on their line to their nearest 
agency to the destination of the goods, This is the written 
contract produced by plaintiff, nothing auxiliary or extend- 
ing it. The goods were transported safely to Atlanta—no 
evidence of freight charged or paid beyond. Upon what 
principle a party expressly stipulating for pay to transport 
on its line, and no farther, can be held liable, without a con- 
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sideration being paid for the transportation beyond Atlanta, 
or the Express Company being connected in the business of 
transportation with the Express Company beyond Atlanta, 
and on which line the goods were lost, I confess my utter 
inability to comprehend. 

What other notice to the freighter than the written one he 
held in his hand, was it necessary to give him? Did it not 
plainly inform him that the Express Company engaged to 
transport his goods only to its nearest office next to the 
destination of the goods, and that then, at that point, it 
would deliver the goods to other parties—(that is, a distinet 
and different common-carrier)—to complete the transportation. 
With this clear expression of the limits of the engagement 
of the Southern Express Company, why did not plaintiffs, if 
they were in doubt as to how far the line of transportation 
extended, then inquire, and, ascertaining that it extended 
only to Atlanta, why did they not make a contract with the 
company to transport the goods to their destination? It is 
very evident that the plaintiffs neglected to make such inqui- 
ries as their interests required, and to protect themselves 
against all misunderstanding, by their gross carelessness. I 
have no desire to favor such a class, especially when I cannot 
do so without violating an established maxim of law. I am 
prepared to hold Express Companies and common carriers 
strictly to the performance of the duties required of them by 
law, not allowing them to evade, by any indirection, their 
responsibilities as common carriers; but when their liability 
is limited in a matter which the law allows, I dare‘not extend, 
by. interpretation, their liability beyond what they engaged 
todo. I, therefore, differ with my associates, and think they 
erred in reversing the judgment of the Court below, grant- 
ing to the Southern Express Company a new trial. 
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C. D. Apatr, adm’r of Joun R. McDonaxp, plaintiff in 
error, vs. JOHN ADAIR, Ex’r of Epwarp Apair et al, 
defendants in error. 


1. In a proceeding to reform a deed, on the grounds of fraud and mis- 
take, the declarations of the grantor, made subsequent to the execution 
of the deed, and in the absence of the grantee, are not admissible to 
prove a mistake in the deed, which may be corrected in Equity. 

2. Before an instrument can be reformed, it must be shewn, by clear 
and satisfactory evidence, that either by accident, fraud or mistake, 
the written instrument does not contain and express what the parties 
intended it should contain and express at the time of its execution. (R.) 


Equity. Motion for new trial. Decided by Judge Mu- 
NER. Murray Superior Court. October Term, 1867. 


Many questions were made by this record, but only one of 
them was passed upon by the Court. John Adair, as exec- 
utor of Edward Adair, deceased, and others, heirs of Col- 
lins McDonald, complained that Edward Adair died in 1864, 
testate ; that he had made a will, devising certain lands to 
complainants and John R. McDonald, the brother of com- 
plainants, his grand-children; that John R. died, and after- 
wards, said testator made another will, devising said lands to 
complainant, and died. But before John R. died, he lived 
with the testator. Testator was old and confiding. John 
R. was young and artful, and had obtained control over the 
mind of testator, and fraudulently induced testator to believe 
that his first will was insufficient to convey said lands to John 
R. and his said sisters, and that because their father was 
dissipated and wasteful, if testator should die, they might 
lose the Jand by said father’s extravagance, and begged said 
testator to execute a deed, conveying said land to said John R., 
for the joint and equal use of himself and his said sisters. 
Testator told him to draw up the deed ; that John R. drew 
a deed, conveying said land to himself absolutely, free from 
any trust, and the testator signed it on the 15th of January, 
1861, while drunk, and without examination; that John 
R. got the deed from testator, by some means, without the 
testator’s delivering it as a deed, and immediately took it to 
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the Clerk’s office, and had it recorded; that testator contin- 
ued to live on the land till his death, to-wit: on the 21st of 
December, 1864, and neither said John R., in his lifetime, 
nor his adYhinistrator or heirs, since his death, asserted any 
title to said property, until the death of said testator. But 
now, Charles D. Adair, as the administrator of said John R., 
has brought ejectment for said land against the complain- 
ants, as tenants in possession, while suit is pending. 

The bill charged that the said testator intended to have 
given said land to John R., for the use of himself and com- 
plainants, that, by the fraud of John R., it was not so made, . 


‘ and prayed that the deed be reformed, and that John R’s said 


administrator be decreed to hold said lands, as trustee for 
their joint use and benefit, and that the ejectment cause be 
enjoined, ete. | 

The defendant answered that Edward Adair, by his first 
will, gave this land to John R. only, and afterwards, on theday 
he made said deed, told defendant that he feared that John 
R. might be cheated out of it, and, therefore, he intended to 
make him an absolute deed to the same, and inquired for one 
Johnson, to witness the deed, (whose name appears as a wit- 
ness to the deed;) that John R. lived with testator, was 
honest and industrious, and by his good conduct had influ- 
ence over testator, but testator was not imbecile nor easily 
imposed upon; that the first will was destroyed, and after- 
wards he was induced, when John R. was dead, to make 
another will. The language of the last will was: “The 


residue (after paying debts) of my estate, real and personal, 


I give and bequeath, and dispose of as follows, to-wit: To 
the heirs of Collins McDonald, my beloved grand-daughters, 
the use of all the land belonging to me, so far as not to inter- 
fere with any of the privileges by my son, John Adair, here- 
tofore granted him; the above named heirs are to receive 
equally the benefits thus donated, until the youngest is dis- 
posed of by marriage, or otherwise; the land shall then be 
sold, and equal distribution made to all of said shares.” And 
the defendant answered that the testator intended to convey 
his other lands, and not the ninety-five acres conveyed to 
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John R. He further answered, that while he did not know 
how the deed was delivered to John R., he believed it wag 
fairly obtained ; that after the date of the deed, the testator 
never paid taxes on said ninety-five acres, but John’R., in his 
lifetime, and defendant since, had paid said taxes, and that 
the testator, after John R.’s death, induced this defendant, 
who was testator’s brother, to administer on John R.’s estate, 
saying that John R. has nothing but said land. He said 
testator occupied said land, during his life, by a verbal under- 
standing with John R. He insisted that the deed was right, 
and that his action of ejection should proceed. 

-During the trial, the Court allowed several witnesses to 
give in evidence the sayings of testator (made after said deed 
was executed,) to show that he understood it as a trust deed, 
as averred in the bill. These sayings were objected to, when 
offered, but the objection was overruled. 

The verdict was, that the deed should be reformed, etc. A 
motion for new trial was made on various grounds, including 
the overruling of said objection. The Court refused a new 


trial, and this is assigned as error. 
AIKEN, DABNEY, for plaintiffs in error. 


R. J. McCamy, C. D. McCurcutns, for defendant in error. 


WALKER, J. 


This was a bill filed by the executor and legatees of Ed- 
ward Adair, to reform a deed made by testator, to John R. 
McDonald. During the trial, the Court permitted the say- 
ings of Edward Adair, made after the execution of the deed, 
and in the absence of the grantee, to be proved on the part 
of the complainants, for the purpose of showing that the 
deed, as written, did not speak the intention of the maker. 
The admission of this testimony was objected to, and assigned 
aserrorin this Court. Section 3735 of Rev. Code says, “Dec- 
larations of privies in estate, after the title has passed out of 
them, cannot be received.” This is conclusive in this case. 
It is admitted by both sides, that the title passed out of the 
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testator, and his sayings, made after the deed, were proved 
to defeat the title of John R. McDonald, the grantee named 
in the deed. These sayings were made in the absence of John 


~R. McDonald, and some of them after his death. This tes- 


timony was inadmissible, and on this ground, we reverse the 
judgment of the Court below. 

As there is to be a new trial, it would be improper to pass 
upon the question as to the weight of the evidence. 

Some of the questions growing out of the charge of the 
Court, and the requests to charge, are interesting, but perhaps 
it is not necessary to pass upon them seriatim now. 

In Admr. of Ligon vs. Rogers, 12 Ga. R., 255, the Court 
says, “That a court of equity has jurisdiction to correct mis- 
takes in written contracts, has been solemnly adjudicated 
by this Court. It is a jurisdiction, however, which will al- 
ways be cautiously exercised.” Again, in the same case, on 
page 288, the Court says that the written evidence of the in- 
tention of the parties must prevail, unless the party can show, 
“by clear proof, and satisfactory evidence, that either by ac- 
cident, fraud or mistake, the written instrument does not 
contain and express what the parties intended it should con- 
tain and express, at the time of its execution.” In Shellburne 
vs. Inchinquin, (1 Brown’s Ch. 347,) Lord Thurlow said the 
evidence must be strong, irrefragable evidence. By this, we 
understand that evidence offered to establish the mistake must 
not be equivocal, uncertain, contradictory, or doubtful in its 
character. The evidence to show a mistake in a written in- 
strument, must be clear and strong, so as to establish the 
mistake to the entire satisfaction of the court. Gillespie vs. 
Moon, 2 J.C. R., 585.” Again, in Wyche vs. Green, 16 Ga. 
R., 61, this Court says, “In every case, under this head of the 
law, the only question is, does the instrument contain what 
the parties intended it should, and understood that it did? 
Is it their agreement? If not, then it may be reformed by 
aliunde proof, so as to make it the evidence of what was the 
true bargain, or contract between the parties.” A court of 
equity will relieve from the consequences of mistake in writ- 
ten contracts, but the power is exercised with caution, and 
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to justify it, the evidence must be clear, unequivocal and de- 

cisive, as to the mistake. Rev. Code, sec. 3062. Such is the 

language of our law in relation to the power of the Court of 

Equity to reform written instruments, and the rules by which 

it will be governed in the exercise of this jurisdiction. 
Judgment reversed. 





Eesert B. Wuirtey, plaintiff in error, vs. Tue STATE oF 
GeorGIA, defendant in.error. 


1. Before refusing to continue a criminal case, the Judge should inquire 
what diligence has been used by the accused, when he learned that the 
witness would testify to a material fact, what opportunity he had had 
for preparation, when the transaction occurred, ete., and if the show- 
ing appears to be bona fide made, time should be given. 

2. When negroes were, as tales jurors, put upon the prisoner, and he 
challenged the array, and, by consent, the negroes were put off the 
jury, and the prisoner made no further objection to the panel, his chal- 


lenge to the array was waived. 
8. Dying declarations of opinions, not facts, are inadmissible as evi- 


dence. 

4, When the charge of the Court assumes certain things as facts, and is 
in such shape as to intimate to the jury what the Judge believes the 
evidence to be, and that they made defendant guilty, a new trial willbe 
granted. 


Murder. Motion for new trial. Tried before Judge 
Hurcuriys. Walton Superior Court. February Term, 1868. 


The defendant moved the Court to continue said case, in 
writing, as follows: That, by reason of the recent occurrence 
of the fact, to-wit: on the 27th of January, 1868, and the 
prevalence of popular excitement against him in the county, 
he believes he cannot go safely to trial at this term of the 
Court; that in the rencontre in question, deponent received 
two severe pistol-shot wounds, one through the testicle and 
left thigh, the other through the body, from the effects of 
which he has not sufficiently recovered to enable him to en- 
dure the fatigue and excitement of the trial; that having 
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been, since the occurrence referred to, all the while closely 
confined in jail, under guard, and not allowed to communi- 
cate with his friends, and suffering great bodily pain from 
said wounds, he has had no opportunity properly to prepare 
his defence, the want of which opportunity is more specially 
apparent in this, viz: on the day’ of the occurrence there 
was a large crowd in town; there are many witnesses to the 
facts, amongst whom defendant has, as yet, been informed of 
the name of only one, besides his son Tom, by whom he could 
prove that, at the moment the difficulty began, he, deponent, 
snatched the pistol used in the rencontre from his said son: 
this was Stephens, who has, unfortunately, died since 
the fact oceurred; but deponent believes he can produce 
others, by the next term of the Court, if opportunity is al- 
lowed him to do so, by whom he can prove the same fact.” 
This motion was strengthened by the testimony of Dr. N. L. 
Gallaway, who had been attending physician of prisoner, 
who testified as to the wounds defendant received, their se- 
rious character, not necessarily mortal, but necessarily very 
painful, especially the one through the testicle; that whilst 
witness could not say that defendant might not stand his trial 
without serious injury, he thought there might arise serious 
consequences, and if the defendant were under the control of 
witness, as physician, he would not think it proper or prudent 
for the defendant to stand his trial in his then present condi- 
tion; he could not say that he would suffer from the trial; 
wounds all were healed except a small place in his back, and 
he was in good health. The Court overruled the motion for 
a continuance. 

The Court proceeded toempannel a jury. The first panel 
having been exhausted, the State put the second panel of 
tales jurors upon the defendant, who challenged the array 
because eight of the talesmen were negroes, and not free 
white citizens, of said county, and not, by the laws of said 
State, competent to serve as jurors, to try said case. These 
colored jurors were, by both parties, subsequently excused, 
but not till the Court had overruled the objection, and put 
the array upon the prisoner. 
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On selecting the jury, seventy or eighty jurors, on their 
voir dire, disqualified themselves for cause, on account of bias 
and prejudice, and of relationship to prisoner. The jury 
having been empanneled, the State proceeded to the intro- 
duction of testimony, a brief of which appears hereafter, 
and offered in evidence, the sayings of Wommack, the de- 
ceased, made a short time previous to his death, to-wit; 
“ That it was hard to be killed for telling the truth; that 
God knew he told the truth, and Eg. knew it was the truth,” 
as dying declarations. Defendant objected, on the ground 
that the sayings were irrelevant, and not admissible as dying 
declarations, though made in extremis. The Court overruled 
the objection, and admitted the testimony. 

The evidence was as follows : 


FOR THE STATE. 


Dr. W. S. R. Harpeman: I was crossing street from 
Court-house; Sheats was in front of me; some one in front 
of me; believe it was 17th January, County-Court day, 1868, 
Walton county; while crossing, saw Wommack opposite 
Roberts’s store, walking fast; when he got to Roberts’s store, 
son of E. B. Whitley was standing there on stoop; when 
deceased passed, young Whitley said something to Wommack, 
didn’t hear what it was; Wommack checked his gait, made 
some reply, think he said “you can’t do it;” can’t remember, 
certainly; Wommack passed along slowly, sorter sideways; 
prisoner came from towards Fletcher’s; when approached, ask- 
ed his son “ what the damn rascal wanted ;” didn’t hear any 
reply; prisoner said he could give the ‘damn rascal what he 
wanted,” I think that is what prisoner said ; prisoner continued 
to approach, and Wommack going along sideways, but watch- 
ing prisoner; (on the side-walk, this was ;) Wommack called 
to prisoner not to approach on him; prisoner continued to 
approach, and Wommack going on; about that time Wom- 
mack drew a pistol, and, I think, had it out, he reached out; 
about that time looked, and Whitley drew his pistol, and 
Wommack fired; couldn’t say positively where prisoner drew 


pistol from, but think he had both hands in his coat pockets, 
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and think prisoner drew his pistol outof his pocket ; young 
Whitley was on Roberts’s stoop, a few paces from the firing ; 
firing commenced when prisoner was a few yards; Whitley 
kept straight on, made no pause; Whitley asked his son what 
the d—d rascal wanted; Whitley received nothing from his 
son that I saw; commencing firing, Wommack first, Whitley 
returned the fire, and Wommack again; Whitley tried to fire 
again, and pistol failed; Whitley fired soon as he drew the 
pistol ; think pistol was in left. hand, not certain; Whitley 
and Wommack drew his pistols before either fired ; I had a 
tree between me and Whitley, and halted until Wommack 
ran off; Mr. Wommack ran off around the square; saw him 
fall, full length, on his face; examined him; I considered 
him a dead man; he asked me if I could do any thing for 
him; I told him that I hoped he would not die, I would 
examine him; I did examine him, and told him he could not 
live; (he said that it was hard to be killed for telling the 
truth, and God knew it was the truth, and that Eg. knew 
that he (Wommack) told the truth; deceased was wounded 
in right breast, above the nipple, between the third and fourth 
rib, with a pistol ball, small one; probed, but couldn’t tell 
how deep it was; ball didn’t come out; died in two hours; 
died from effects of the wound, by hemorrhage from the 
wound; knows nothing but what Wommack said about the 
cause of the difficulty ; died in Walton county ; am practis- 
ing physician. 


Cross-examined. 


Mr. Whitley received two shots; did not examine them 
by probe: one about the false rib, left side, the other touched 
the scrotum ; did not examine because he would not suffer 
me to probe them; Mr. Wommack drew his pistol and fired 
first; I thought he could have fired twice; two first fires 
almost simultaneously ; Wommack then fired again; think 
pistols were repeaters; I was looking at both at the time; 
and was in and out of court-house seVeral times during the 


day. 
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Re-cross-examined. 


Saw nothing pass between Whitley and his son. If young 
Whitney did give his father anything, I did not see it, 
The two fires mentioned, one was by Wommack and one by 


Whitley. 


Wm. C. Suir: Difficulty was on the 27th of January, 
1868, in Walton county, on County-Court day. Dad was 
about to start home; up at Mr. Bullock’s store, I saw Mr. 
Wommack coming in a fast trot from the court-house steps, 
and Wommack went into Mr. Bullock’s store and I followed 
him; Mr. Whitley was on the steps, but wasn’t follow- 
ing Wommack ; I met Mr. Wommack coming to the door; 
Wommack went there to get some money from Bullock 
for his fees; I heard Mr. Whitley coming in the store, didn’t 
see him; Whitley asked where the damn rascal was that 
swore a damn lie against him, and that he intended to have 
revenge; Wommack was in far end of room; don’t know 
whether Whitley was in the house or on the steps; I didn’t 
see him; Mr. Wommack jumped out of the back door; last I 
seed of him he was running around by the well; next time 
I met Wommack about Smith’s store and I give him the mo- 
ney Bullock gave me for him; I went back to Bullock’s and 
Mr. Whitley was there; he talked a good deal ; don’t remem- 
ber all he said ; said he had paid out $30, and he had $30 
more to pay out, when I told him to keep quiet; he was 
walking about; spoke to his son Tom;.son Tom had his 
pistol ; he told him to give it to him, (Whitley,) and his son 
sorter refused to do it at the start ; son was handling the pis- 
tol; he asked him for it again and the son gave it to him, 
(Whitley,) and Whitley put it in his right hand breeches 
pocket, I think ; I went out doors and Whitley staid in the 
store: after awhile he came out and I told him not to go 
where Wommack was, that Wommack was prepared for him, 


_and Wommack had said he would kill him, and he was going 


to die before he run any more; Whitley ‘lowed if Wommack 
could kill him, Whitley, before he could kill Wommack, he 
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had friends that could bury him ; Whitley called to his son 
to come on; he was going towards Wommack ; I followed 
Whitley down and told him he had better not go, that 
Wommack was prepared and would kill him ; followed a good 
piece, but I stopped ; when he (Whitley) put the pistol in his 
pocket, I went out of the store and left him in there with his 
sons ; don’t know who had the pistol when they came out of 
the store; when they got pretty close, Wommack drew his 
pistol; Whitley said something I didn’t hear; Wommack told 
him (Whitley) to stand back and not to come any further ; 
Wommack backed with his pistol drawed, three or four steps, 
may be further, may be not so far; Whitley was going for- 
ward toward Wommack ; presently got to firing; Mr. Wom- 
mack had his pistol cocked and up; Wommack fired first, 
and Whitley fired then; could not see Whitley’s pistol until 
he drew it, and Whitley fired as soon as he drew his pistol ; 
Whitley had his pistol out before Wommack fired; I think 
that there was five shots fired; Wommack fired twice; couldn’t 
tell who twas fired all the time, it so mixed up; Wommack 
and Whitley’s first shots were very near together, Wommack 
firing first; Jim Whitley was behind him; didn’t see Tom; 
didn’t see Whitley stop, but I was looking back a good deal, 
talking to the crowd ; I didn’t see Whitley make any halt; 
they were about ten steps between them when they com- 
menced firing ; didn’t see any one else taking part ; his sons 
were following ; Whitley said the man; he, Whitley, didn’t 
say who it was; said good deal; if Whitley mentioned his 
(Wommack’s) name, I have forgotten it. 


Cross-examined. 


Mr. Wommack shot twice; didn’t examine Mr. Whitley. 


Cavin L. SmitH: Saw deceased go over steps towards 
Bullock’s store, briskly; went into B.’s store; Whitley 
came up, and said he was going to whip that rascal that 
swore a lie against him. (This was soon after deceased passed.) 
Asked witness if he had anything against him; said no; then 
went towards Bullock’s, and went into piazza; said he was best 
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man in town; saw deceased go out back door, and went 
round back buildings, running; do not remember seeing 
any one go into the house but Wommack; Whitley was 
tight ; saw W. after shooting; had blood on his shirt; this 
was in the evening; County-Court in session; did not see 
W. have a pistol. 


EZEKIEL Patrick: Was bailiff, attending County-Court; 
deceased was a witness against Whitley, in a prosecution 
against Whitley in that case; was at court-house steps; saw 
Whitley walking down side-walk, fast; Wommack was 
walking in front of him, and rather turned and walked side- 
ways; told Whitley not to rush on him; Whitley still to- 
wards; Wammack fired first, I think; (both had pistols 
drawn when I first saw them ;) it was nearly simultaneously, 
hardly the crack of your fingers; Wommack was giving 
back in a stooping position, with a pistol in his hand, saying 
don’t rush on me, several times; Whitley had his pistol 
drawn too; I think there were five shots fired; I think 
Whitley shot twice ; Wommack fired three times; Whitley’s 
snapped once ; both were six or eight-inch barrel repeaters ; 
never heard Whitley saying anything before; I had just 
gone out; they told me Whitley had to pay $30 00, and 
cost of suit. 


Cross-examined. 


Had just walked out; discovered Mr. Whitley first, and 
a little before him was Mr. Wommack ; firing commenced 
soon after, when they got close together; Whitley was shot 
twice; didn’t examine the wounds; only saw his clothes 
where the ball had entered; two witnesses, I think Wam- 
mack and his brother-in-law; prosecution in the County- 
Court; Mr. Sorrell’s too; I don’t remember about Mr. Burson. 
I believe he was examined that day ; Madison Smith, also. 
They were from ten to fifteen feet apart when they fired. 


Rebuttal. 
Don’t know when he died; he was about dead when I left, 
late in the evening. 
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JosEPpH P. Haruis: Saw Mr. Whitley come up after 
Wommack, from towards Bullock’s; Wommack had been there 
for a minute; Wommack told him not to push on him, not 
to advance on him; understood Whitley to say that Wam- 
mack had begged enough ; not certain; Wommack drew his 
pistol, and Mr. Whitley drew his; they were about ten or 
twelve paces apart; Whitley kept advancing towards Wam- 
mack ; stepped about six paces, when the firing commenced ; 
couldn’t tell who fired first; couldn’t tell any difference in 
the reports, so near together; Wommack was shot in the 
right breast; died about six o’clock that evening; he was 
shot in the afternoon; I saw Whitley’s son standing on the 
step of Roberts’s store; if there was anything said or done 
when Whitley passed his son, I didn’t see it; Whitley didn’t 
stop; he was walking slowly; didn’t see Tom give his father 
any pistol; he might have slipped it to him without my see- 
ing him do it. 





Cross-examined. 


Been on the steps about two or three minutes; first I saw 
of Wommack came from behind Bullock’s store, running; 
next time, I saw him coming up in front of Roberts’s store, 
and then Whitley’s son said something to him, and he 
‘stopped ; never saw him go above Roberts’s when he came 
back ; I was sitting on the steps; saw some excitement over 
at Roberts’s, and I stopped there; don’t say Whitley didn’t 
get a pistol from his son; he passed between his son and me; 
four shots fired ; I can’t tell who fired first’or last ; little dif- 
ference; if anything, Mr. Wommack fired first, if there 
was any difference ; Mr. Wommack fired first after that; I 
think Tom Whitley spoke first, talking low; I saw Wom- 
mack as far down as Lunsford’s store, moving up towards 
Roberts’s store; that is, in the same direction as Bullock. 


Rebuttal. 


Wommack kept going backwards; seemed to be trying to 
get behind Davis when Whitley was going towards him. 
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Joun W. Davis: I never heard Whitley make any threats, 


more than to ask where was the rascal that had swore the lie. 


on him, that he could whip him; said it right there at the 
court-house steps, a few minues after the trial ; called no name; 
didn’t know who he was referring to at the time; he didn’t 
say at the time; I don’t really know, I ‘lowed ’twas Wom- 
mack ; if any one had swore the lie, it must have been Wom- 
mack; he mentioned no names; never heard him make any 
threats about Wommack, or have any pistol previous to the 
trial. 


Cross-examined, 


I think Whitley was drinking; don’t know for certain; 
saw the shooting; Wommack fired first; very little differ- 
ence between the second shots, they were so near together; 
eouldn’t tell, all mixed up; couldn’t tell any distinction ; I 
think there was three shots; two were a double shot; they 
came after Wommack’s first shot; saw Tom Whitley, and I 
heard Wommack and him talking; could not hear what they 
said; saw no arms; Wommack I first saw come out of 
Lanier’s front door, walking backwards and forwards, twice, 
I think; saw Whitley coming down the street ; Lanier’s is 
about forty yards below Roberts’s store. 


Rebutial. 


I am cousin of Whitley’s wife; the part of town where 
they were was the business portion of the town. 


Sur-rebuttal. 


Saw in Whitley’s clothing where he was shot ; don’t know 
whether prisoner is right-handed or not ; never noticed him 
using his left hand. 


L. Ercuison: Whitley never said anything to me about 
his pistol on Christmas day ; saw Whitley with a navy pis- 
tol; he made no threats against Wommack; never heard 
him say anything about the prosecution. 
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W. Buiuarp: First of Christmas days, 1867, Whitley 
“4 cot a five shooting pistol from me that belonged to E. T. 
Hill; Whitley wanted to buy it from me about Christmas 
‘Biimes; said that he would try it, and if it suited him, he 
would buy it; said nothing about a prosecution ; only said 

, he wanted to buy it. 


“@ Epwarp T. Hii: Did deposit a pistol with Bullard: 
“Ssame pistol that was used in the shooting by Whitley ; don’t 
“know where the pistol is now; I gave it up to the officers ; 


5! got it from Mr. Herrin. 


* BenaGer 8, SHeEAtTS: The first I saw, I was at the trial, 
“@and walked out, and as I got to the door-step I looked in the 
B aircction of Mr. Bullard’s store; saw Whitley and his son 

go in; didn’t see Wommack until he came in from behind the 
brick houses—Lunsford’s corner; this was about as quick as 
a man could run around them; I went to Lunsford’s, and 
Whitley came out of Bullard’s and walked down, and Wom- 
mack was some where near Eli Smith’s door; as Whitley 
approached, Wommack rather gave back, and, after awhile, 
said, stand back, Mr. Whitley; and when he had backed 
between the two doors, Wommack drew his pistol ; Whitley 
said then, damn you, something, and very soon drew his pis- 
tol; me and Lunsford being in range, we stepped inside of 
the store; didn’t see the shooting; the reports were nearly 
same time; Whitley had just got his pistol out, don’t think 
he had raised it; the reports were nearly same, one a little 
before the other; Wommack, as he gave back, would say, 
stand back; Wommack lived an hour or more. 


Cross-examined. 


First time saw Wommack he was coming around Luns- 
ford’s corner; he came up to Smith’s store and walked back- 
wards and forwards; two first shots almost simultaneously ; 
wasn’t much difference between any of them; next one very 
soon after. 


Warren McGavueuey: All I heard Whitley say was 
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at Bullard’s store; Wommack was in there by me; Whitley , 
came to the door and asked where was the damn rascal that . 
swore a lie agaist him, and said he would have revenge or 

die; saw no pistol ; when Whitley came, Wommack jumped ® 
out of the back door and run off; it is five feet from the? 
ground; no steps to it; I understood Whitley to allude to” 
Wommack in the remark he made. : 


FOR THE DEFENDANT. 


Dr. N. L. GAtLAwAY: Whitley was wounded in two 
places; one left side, just below false ribs, and lodged di- 
rectly back under the skin; the other entered upper third of 
right testicle, made its exit through middle third of the left, 
then entered just behind the middle of the thigh, ranging 
downwards (ran just above the knee) and lodged ; no place 
of exit; both wounds considered serious, but not necessarily 
mortal; think wound mentioned penetrated the hollow; saw 
no track where it passed; didn’t probe it; extracted ball six 
or eight days after; between two-thirds and a half pint of 
puss and blood; ball was extracted from the back ; am pris- 
oner’s physician ; saw Whitley that evening; was very nerv- 
ous and nauseated ; gave medicine to see if his bowels were 
wounded ; had active operation ; waited on him oncea day for 
six or eight days; seen him through the window every day 
since; testicles were swollen considerable for four or five 
days; testicles and scrotum doubled by swelling. 


Cross-examined. 


Action of medicine evidenced that bowels not wounded; 
matter necessarily must ensue by the ball remaining in the 
wound ; this means his nuts were cut. 


Tuomas Wuit.ey: I was at Bullock’s store with father, 
to settle an account between him and Bullock about the costs 
that had accrued that day ; pistol got in his father’s boot, and 
I took the pistol out of the boot ; father took it, and laid it 
on the counter, and I took it up,and went out in the piazza, 
and dropped it in my pocket ; he then asked me for it, and 
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I refused ; afterwards gave it to him; we walked on down 
the street towards Mr. Fletcher’s store, and I took the pistol, 
and went down to Roberts’s store; went on the stoop, and 
about that time, Mr. Wommack came up the street ; he had 
a pistol in his right breeches pocket, with his hand on it ; he 
walked up and down the street, I think twice, and me and 
Wommack had a few words, and father asked what Wom- 
mack wanted, and said, I have been begged all day not to 
have any fuss with him; I told him that I didn’t want to, 
nor didn’t intend to have any but that he (Wommack,) had 
been jawing with me all day ; I had the pistol when I went 
down there; father saw Mr. Wommack’s pistol, and took 
the pistol, with his right-hand, out of my pocket; I saw 
Wommack’s pistol drawn then; when we went to Bullock’s, 
nobody was in the party with us; I had gone down from the 
court-house ; soon after, Wommack came down, and passed 
over the street, and then father soon after that; father was 
drinking, was the reason I took the pistol from him. 


Cross-examined. 


Father had pistol when we went to Bullock’s; don’t 
know where he got it; I had never had the pistol that day, 
until we went to Bullock’s store; I gave the pistol to father 
at Bullock’s ; while I was at Roberts’s store, and when father 
asked me what Wommack wanted, father took the pistol out 
of my pocket; Wommack was just below him; between 
Nunnally’s and Roberts’s, about Smith’s door; I am his son; 
came to town with father and brother; that was the only 
pistol in the crowd; me and another brother were here that 
day. 


Mapison Situ: I gota pistol from Mr. Wommack 
after Court adjourned ; I kept it an hour or so; I met Wom- 
mack in the evening, on the street, right at Lanier’s gro- 
cery, and when we got to the grocery, I gave him the pistol ; 
Wommack turned and came up in the direction of Bullock’s 
store; this was a few minutes before the firing commenced. 


‘) 
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Cross-examined. 


Wommack met me below Lanier’s store, and he was going 
down the street; said he wanted his pistol; nothing more. 


B. L. Lanter: Whitley bought two or three bottles of 
liquor from me that day: he kept his liquor there, and came 
several times during the day; I thought he was under the 
influence of liquor; didn’t know exactly how many times he 


came there. 


L. A. Roperts: I was in the back room of my store 
when the difficulty took place; I saw Mr. Whitley’s son, 
the youngest of the two, the one in Court, on the stoop; he 
had been there but a few seconds until Mr. Wommack 
passed; in the passing was conversation between them; 
young Whitley said in the conversation that Wommack was 
a better man than he was, but I am as well fixed as you are; 
about this time his father walked up; asked Wommack what 
he had to do with him, (his son) you damn —; and they, 
(Whitley and his son) walked off together in direction of 
Wommack; in a few seconds the firing commenced ; didn’t 
see the firing; was in the back room of the store; store is 
forty or fifty feet long; did not see Wommack pass but once; 
he was going towards Smith’s store, down the street ; when 
Whitley came down, he didn’t halt in front of my store; I 
didn’t see him stop; I don’t think, as well as I can recollect, 
that he stopped; door four or five feet wide; son was stand- 
ing on the stoop when his father passed ; would have seen 
him, he thinks, if he had stopped. 


Rebuttal for State. 


JAMES S. Buttocnu: Heard the testimony of young 
Whitley ; had no account with me to settle; there was some 
of the costs unpaid, and Whitley had agreed to deliver a bale 
of cotton; this arrangement was made on the court-house 
steps, before he went to my store; he was to bring the bale 
of cotton the next, or the day after; Whitley owed me no 
other account; if there was any pistol put on the counter, I 
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didn’t see it; they were in the fire room most of the time; 
I was behind the counter, in the front room, most of the 
time; don’t think there was any one in the fire room except 
Whitley, his sons, and Jim Melton; there are no counters in 
the fire-room ; there are some desks; I was in thestore room 


- all the time they were there. 


Cross-examined. 


I don’t think he did put the pistol on the counter, I didn’t 
see it, if he did; Whitley had the pistol in his hand when he 
went cut of the store; think he was drinking that day; am 
special bailiff of County-Court ; I do collect costs, but don’t 
think its my duty to do so. 


B. S. Seats: I was expecting the difficulty, and saw 
Whitley’s son standing at Roberts’s door, (the youngest of 
the two;) Whitley was above the store, coming in that direc- 
tion; and I don’t recollect that he halted; I kept my eye on 
him until he drew his pistol; I rather think I would have 
seen him if he had got a pistol from any one; I didn’t see 
him get any pistol. 


Cross-examined. 


I think his son moved a little; didn’t move as near to 
Wammack as his father ; he was behind his father. 


Warren McGavucuey: Saw Whitley pass his son at 
Roberts’s; was noticing Whitley, as he passed; if he halted 
I didn’t see him; I didn’t see him get any pistol from his 
son; didn’t see him receive anything from his son; had 
my eye on him. 


Cross-examined. 


I was right up in front of Bullock’s store ; had one foot 
on the steps and one on the side-walk; there was one man 
between Mr. Whitley and me; there was nothing that ob- 
structed my view; I could see them; it was about fifty or 
sixty yards; was one man between me and Whitley; wasn’t 
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right between us; he was a little on the edge of the side- 
walk, 


The Court having read the Code and explained the dif- 
ferent grades of homicide, made the following charges: “To 
constitute self-defence, it must appear that the person killing 
was placed in a situation where it was necessary for his own 
preservation, that is, that he had no reasonable means of 
escape; that he was obstructed, or the assault or the attack 
on him was so fierce as not to admit of his escape. If he 
attempt to escape from it, but is unable to do so, and kills 
his assailant to preserve himself, or if the attack be such as 
to admit of no delay, and he destroys his assailant, in either 
case, he is justifiable, and guilty of no offence. Under this 
principle, and the principle laid down in the Code, which 
has been read to you, you will, in this case, carefully exam- 
ine the facts as developed by the evidence, and sce if tlre 
defendant has brought himself within the law of self-defence, 
and if so, he is guilty of no offence. But if you should be 
satisfied, from the evidence, beyond a reasonable doubt, that 
the defendant deliberately determined to assail the deceased 
with the purpose of taking his life, or doing him some griev- 
ous bodily injury, and the deceased knew this fact, and that 
in his renconter with defendant, he was acting in self-de- 
fence, it is no difference, whether he fired the first shot or not, 
as he had, in that instance, a perfect right to destroy assail- 
ant to preserve himself, and if he only acted to that extent, 
he was guilty of no offence. . 

“Tf he failed, in his defence, to destroy his assailant, and his 
resistance was overcome, and the defendant succeeded in car- 
‘rying out his original purpose, and killed the deceased, then 
it is murder, notwithstanding the deceased had prepared 
a weapon, and had endeavored to-destroy his assailant to save 
himself. The law is careful of human life, and allows all 
men to protect themselves; they need not wait until the 
assailant has inflicted the fatal blow; he need not wait till 
the resistance is impossible; but whenever the circumstances 
are such as to excite the fears of a reasonable man that his 
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person is in danger, he may use all the means that God and 
nature have provided for his defence and preservation. But 
in this he must not go beyond what is necessary for his 
defence; if he does, then his acts become revenge, and not 
defence, and he is guilty of crime. 

“If your minds are satisfied, beyond a reasonable doubt, 
that defendant was armed with a deadly weapon, and was 
pursuing the deceased with threats of vengeance, and the 
deceased knew those facts, he had the right to arm himself 
and destroy the assailant, and preserve himself, and his attempt 
to do so, and failing, is no justification for the defendant. 
If the two were willing to fight, if they mutually armed 
themselves for the combat, and met, and fought on equal 
terms, both doing so wilfully and determinately, with the 
intention of taking the life of the other, the slayer would be 
guilty of murder. But if they had a sudden quarrel, and 
on the spur of the moment, in the heat of passion, without 
premeditation drew weapons and fought, and one killed the 
other, it would be voluntary manslaughter, because there was 
no deliberation or malice prepense. Again, when two per- 
sons fall out and fight, and one of them declines the contest, 
get outs out of it, and the other pursues him, and makes a 
fresh attack on him, and he turns and kills his assailant, he is 
justifiable, having, in good faith, declined the contest, and 
endeavored to save himself. Again, when one forms a desire 
to get another engaged in a fight, and brings it on after 
drawing the other into it, kills him, in pursuance of a design 
formed for that purpose, the attack or resistance of the other 
is no defence, and the slayer would be guilty of murder, 
because of the previously formed design and intention to take 
his life.” 

The Court charged the jury upon the subject of reason- 
able doubts, and upon positive and negative evidence. 

Defendant’s counsel requested the Court to charge the 
jury— 

First. That if the jury believe, from the evidence, that the 
deceased fired the first shot, and that in doing so he manifestly 
endeavored, by violence or surprise, to commit either murder 

VoL, XXXVII—5. 
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or manslaughter upon the person of Whitley, that Whitley 
would be justified in taking his life, to prevent him from 


doing so; and that, in order to determine what degree of — 


force Whitley was authorized to use, the jury should inquire 
what was the degree of criminality which the law fixed upon 
the act of Wommack, under all the circumstances, in draw- 
ing his weapon and firing, in the manner and at the time they 
may believe, from the evidence, he is shown to have done, 
and if the jury believe that the prisoner killed the deceased 
to prevent deceased from inflicting upon him aserious injury, 
less than a felony, which the deceased was at the time mani- 
festly endeavoring to inflict, the offence would be manslaugh- 
ter, and not murder. 

Second. That if the jury believe, from the evidence, that, 
had the deceased killed the prisoner in the rencounter, the 
circumstances were such as to have justified him in doing so, 
still, if the prisoner killed the deceased to prevent the de- 
ceased from killing him, and really acted on that motive, and 
not in a spirit of revenge, his offence is manslaughter, and 
not murder. 

The Court charged, as requested, qualifying the first request 
by saying to the jury, after reading the request, “ that is 
true, as a general principle of law ;” and qualifying the second 
request by saying, “to that I have added, unless he brought 
about the necessity of killing the deceased himself,” without 
explaining further. 

The jury returned a verdict of guilty; whereupon coun- 
sel for defendant moved for a new trial, on the following 
grounds: 

First. Because the Court erred in overruling the motion 
for continuance. . 

Second. Because the Court erred in overruling the chal- 
lenge to the array of the second panel of tales jurors tendered 
in the trial, and in putting the panel upon the prisoner. 

Third. Because the Court erred in admitting the sayings 
of the deceased as dying declarations. 

Fourth. Because the Court erred in the charge to the jury. 
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Fifth. Because the verdict of the jury is contrary to law 
and the evidence. | 

Sixth. Because the Court erred especially in that part of 
the charge which relates to the law of self-defence, and to 
the legal effect of the question whether deceased drew his 
weapon and fired first, by charging, in substance, that if the 
deceased, under the facts of the case, was justified in doing 
so, but the prisoner succeeded in killing him, even though 
done to prevent himself from being killed, it was no justifi- 
cation, and he would be guilty of murder. 

Seventh. Because that portion of the charge, given on re- 
quest of prisoner’s counsel, is inconsistent with the rest of the 
charge. , 
Eighth. Because the Court erred in qualifying, as he did, 
the request of prisoner’s counsel; said qualification being 
calculated to lead the jury to believe that the Court did not 
regard the principle contained in the request as applicable to 
the case. 

Ninth. Because the Court erred in qualifying, as he did, 
the second request, without explaining further that this ne- 
cessity must have been brought about, not by threats or op- 
probrious words alone, but by some overt act, in furtherance 
of such threats, in order to preclude the prisoner from all 
right to have defended himself. 

The motion was overruled by the Court, and counsel for 
defendant excepted. 

The defendant was sentenced to be hung. Whereupon 
writ of error was sued out, assigning as error the refusal of 
the new trial on each of said grounds. 


Gro. HILLYeR, WALKER & McDaniet, W. W. McLes- 


' TER, for plaintiff in error. 


S. P. THurmonp, Solicitor General, (by brief,) for the 
State. 
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Harris, J. 


There are many assignments of error made by the bill of 
exceptions, but we propose to confine our opinion to those 
only which we deem most material. The first is the refusal 
of the Court to continue the case. By paragraph 4553 of 
the Revised Code, it is evident that the policy of the law 
is that of a speedy trial, and hence the direction that a crim- 
inal case shall be tried at the term of the Court at which the 
indictment is found. This rule was not intended to be inflex- 
ible ; it is a general direction, subject to such modification as 
the principles of justice demand; thus, the absence of a mate- 
rial witness is a sufficient ground to change it. It may so 
happen that the witness has not been subpened, and the 
question might arise, whether, in such an event, the trial 
could be postponed. 

Instead of denying a continuance, the circumstances should 
control the decision. What diligence was used? When was 
it discovered that such persons would prove a material fact 
for accused? What have been the accused’s opportunities 
for making preparation for trial? How long since the trans- 
action occurred? and other similar matters which may be 
presented. These are all to be considered by the Court in 
the light of the administration of justice, and when the delay 
sought appears to be sought in good faith, with the view toa 
fair trial, time should be accorded, and especially where full 
opportunity for preparation has not been had. Expense may 
accrue to the county by a continuance permitted to an accused 
person, who happens to be insolvent, but such a consideration 
must not be regarded for a moment when the paramount 
principle of giving a fair trial demands the postponement. 
The State can never be supposed to have any wish but for a 
fair trial. Her honor and her justice should not be compro- 
mitted by her officers pressing forward hastily the trial of an 
accused person, when, from the circumstances, it is apparent 
that he will be cut off from the probable means of vindica- 
tion. That the spirit of our laws is opposed to a harsh and 
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rigorous interpretation, is evinced by a subsequent clause in 
the paragraph cited ; that clause provides not only for a con- 
tinuance from the term at which the indictment was found 
to the next succeeding term, but expressly confers the power 
on the Court to allow continuances, from term to term, as 
often as, the principles of justice may require, on ‘sufficient 
cause shewn on oath. 

These general views, as to continuances, contain within 
them the principles by which we have been controlled in our 
decision upon the first assignment. 

On the 27th January, 1868, in a rencounter with Wom- 
mack, who was killed by him, Whitley, the plaintiff in error, 
received two pistol-shot wounds, one through the body, the 
other through the thigh and testicles. He was at once 
arrested, and kept closely confined in jail—guarded and 
denied intercourse with his friends. On the 19th February, 
1868, twenty-three days after the homicide, he was arraigned, 
and required to announce whether he was ready for trial. 
He said he was not, and moved the Court to continue the 
case for the purpose of preparing his defence. He made an 
affidavit, and stated therein, whilst in jail, he had not been 
able to make inquiries for persons who had seen the diffi- 
culty, there having been many in town that day; that from 
the wounds he had received, he had not sufficiently recov- 
ered to enable him to endure the fatigue and excitement of 
a trial, having suffered great bodily pain, ete. The affidavit 
of Dr. Galloway, the attending surgeon of Whitley, was 
also submitted. The surgeon testified that he would not say 
that the accused might not stand his trial without serious 
injury ; but he thought that serious consequences might arise, 
and that he did not think it prudent that Whitley should go 
to trial in his present bodily condition, though the wounds 
had nearly healed. The motion for a continuance was over- 
ruled. We think, if there ever was a case in which such a 
motion should have been promptly granted, this was the 
case. This refusal entitles the plaintiff in error to a new 

trial. 

2. The second assignment of error is, that the Judge over- 
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ruled the challenge of the accused to the array of the second 
panel, for that eight of the panel of jurors were negroes, who 
were not, by the law of Georgia, competent to serve as jurors, 
The Judge, in overruling the challenge, stated he was acting, 
in doing so, only in obedience to military orders. By agree- 
ment between the Solicitor-General and counsel for the 
accused, the negroes were excused from service, the Judge 
assenting. The panel thus relieved from the objectionable 
persons summoned by the sheriff as jurors, was proceeded 
withwithout other objection. The assent to go on with the 
remaining persons, can be regarded only as a waiver to the 
challenge to the array, and this ground should not, therefore, 
have been included in the bill of exceptions. We, therefore, 
refrain from the expression of any opinion as to the suffi- 
ciency of a military order of a department commander, under 
what are called “the Reconstruction Acts,” to make persons 
competent to sit as jurors, who are not competent by the laws 
of the State. 

3. The third assignment is as to the admission of the fol- 
lowing words as the dying declarations of Wommack, “ that 
it was hard to be killed for telling the truth; that God knew 
that he (Wommack) told the truth, and Eg. knew it was the 
truth.” The objection was, that they disclosed no fact as to 
the relations of the parties to the rencounter, or connected with 
it. We apprehend there is a decisive test to which “dying 
declarations” must be subjected, and by it their admissibility 
as testimony can be readily determined. ~'That test is, what- 
ever may be stated,by a witness under oath, is admissible in 
evidence as dying declarations, made by one under the con- 
ciousness of approaching death. The statement, under such 
circumstances, is held to be as truthful as if under oath, and 
equivalent to a statement sworn to. But the opinions of wit- 
nesses under oath, as a general rule, are inadmissible in evi- 
dence in criminal cases, and hence opinions in dying declara- 
tions are excluded. In the case of Sellers, cited in Roscoe 
Criminal Evidence, pp. 27, 28, it was ruled that the dying 
declarations of opinions and inferences, without facts, could 
not not be given in evidence, and that, like witnesses, the 
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declarations must be confined to circumstances which caused 
the death, or facts having a distinct relation to it. We are, 
therefore of the opinion that the Judge erred in not rejecting 
the sayings of Wommack as incompetent testimony. 

4, Error has also been assigned upon portions of the charge 
given to the jury, viz: “that the charge is upon a hypothet- 
cal statement of facts, not warranted by the testimony, which 
testimony involved the guilt of the prisoner, and that they 
excluded, in almost every instance, from the consideration of 
the jury, every hypothesis of the defendant’s innocence or 
justification, and every hypothesis that might reduce the 
offence from murder to manslaughter.” The portions objected 
to are in the following words: “If you shall be satisfied, 
from the evidence, beyond a reasonable doubt, that the de- 
fendant deliberately determined to assail the deceased with 
the purpose of taking his life or doing him some grievous 
bodily injury, and the deceased knew the fact, and that in - 
his rencounter with defendant, he was acting in self-defence, 
it is no difference whether he fired the first shot or not 
as he had in that instance a perfect right to destroy his as- 
sailant to preserve himself, and if his resistance was overcome 


and the defendant succeeded in carrying out his original pur- 


pose and killed the deceased, then it would be murder, not- 
withstanding deceased had prepared a weapon and endeavored 
to destroy his assailant to save himself.” 

Again: “If your minds are satisfied, beyond a reasonable 
doubt, that defendant was armed with a deadly weapon, and 
was pursuing deceased with threats of vengeance, and that 
deceased knew these facts, he had a right to arm himself and 
destroy the assailant and preserve himself, and his attempt to 
do so, and failing, is no justification for defendant.” 

We think these portions of the charges liable to the excep- 
tions taken to them. They assume, as in testimony, every 
thing that is essential to fix the guilt of the accused as a mur- 
derer, and everything which could excuse the deceased, and 
make his conduct throughout as entirely justifiable; the legal 
conclusions are applied by the Judge to such assumed facts. 
The jurors’ minds were thus made to look through the testi- 
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mony for such facts as would produce a verdict of guilty, 
without, in any wise, instructing them to look to those por- 
tions of the testimony, which, when analyzed and carefully 
considered, might induce a rational doubt whether Whitley 
had formed any deliberate intention to take Wommack’s life, 
The threats of vengeance used by Whitley were indefinite. The 
jury should have been instructed to draw their inferences as 
to what they meant, by weighing the words and circumstances 
under which they were uttered, and in connexion with his 
conduct then and afterwards. That Wommack was pursued 
by Whitley, with a deadly purpose, is also assumed. The 
testimony does not show clearly, and without reasonable 
doubt, any-pursuit at all. The rencounter may have been an 
accidental casualty of two hostile parties brought together 
without the occurrence being sought; and this is a view, 
which, if the testimony will authorize such a conclusion, 
would have been an important consideration in ascertaining 
the degree of guilt of the respective parties. 

It was also asswmed that Whitley was the assailant, and 
the law arising upon such a fact was strongly stated. The 
testimony shews no assault at any time on Wommack. When 
Whitley approached Wommack on the sidewalk, where the 
rencounter took place, he was bid by Wommack not to advance; 
Whitley continuing to walk forward, Wommack drew his 
pistol, cocked it, and fired first; Whitley, when advancing, 
having no weapon in hand, making no threat, nor making 
any assault whatever. If, then, Whitley did not make any 
assault, then it became an inquiry, which the jury should have 
made, and to which the charge should have directed their 
attention, whether or not the parties, having hostile feelings 
towards each other, had not, without agreement or premedi- 
tation, been brought suddenly together, and, their passions 
inflamed thereby, engaged in mutual combat; and if they 
should regard the rencounter as casual, the parties being on 
equal terms, notwithstanding their previous differences, the 
law, in its tenderness to those who act under sudden violence 
of passion, would not have reduced the offence to manslaugh- 
ter. There are other assumptions of fact, as in testimony, 
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which might be pointed out, but as they are of minor impor- 
tance we omit to notice them. . | 

In every form in which the facts assumed by the Judge to 
be in testimony have been grouped together, with the inten- 
tion of shewing what legal principles they involved, it strikes 
us that they were so presented as to admit of the jury reach- 
ing but two conclusions, viz: the guilt of murder in Whitley, 
and the entire justification of Wommack, when it is very 
questionable whether either would be a fair result from a full 
consideration of the whole testimony. The oftener we read 
the charge of the Judge, as contained in the bill of exceptions, 
the more deeply are we impressed with the conviction that 
it is violative of the spirit, if not the letter, of our Code, 
section 3183. By that paragraph, a Judge is not only pro- 
hibited from the expression of an opinion as to what facts 
have been proved, or as to the guilt of the accused, but he is 
also prohibited from an intimation of opinion as to either the 
one or the other. Had we been in the jury box, and ad- 
dressed as it was by the Judge, it would have been impossi- 
ble for us to have understood him otherwise than as convey- 
ing the idea that what he had stated were facts sworn to in 
the testimony, and that if we believed them to be true, then 
that Whitley was guilty of murder. The charge was, it ap- 


pears to us, an intimation, or indirect suggestion, conveying | 


to the mind, covertly but effectually, that the facts of the 
case were as he had stated them, and that they necessarily 
made defendant guilty ; nor did the addition, that if the jury 
were satisfied of their truth, beyond a reasonable doubt, lessen 
or remove the effect of the impression made on their minds, 
that he believed the facts. 

A charge from such a source, from a Judge commanding 
the confidence of all who know him, for the high attributes of 
integrity, ability and personal worth, could but have carried 
along with it to the jury, the impression it makes on us. If 
it had been intended, (which we will, by no means, impute,) 
to produce a verdict of guilty, we apprehend a more effectual 
mode, to assure such an end, could not have been pursued ; 
indeed, it well merits the appellation of “a hanging charge.” 
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In England, such a mode of charging would probably be 


‘unexceptionable ; for the Judges there are accustomed “ to 


sum up,” or in other words, to comment temperately upon 
the testimony ; state what appears to be proved, and. what 
not proved; the value of particular facts, as also of them 
combined, and the result they should produce. This course, 
and it is authorized there, has necessarily, a weight with the 
jury, proportionate to the dignity, learning, impartiality and 
honest intentions of the magistrate, and is almost always 
decisive in giving direction to the verdict. 

However valuable the assistance thus given to juries in 
England, in enabling them to perform intelligently their 
duties, such a course is wholly unwarranted by the laws of 
Georgia to its Judges. 

By a jealousy, which has no foundation for its existence in 
a republican government, our Judges have been prohibited 
from the discharge of those duties which would seem most 
appropriately to belong to them in criminal trials, and have 
been made little else than mere automata, or why have juries 
been made alone the judges, not simply of the facts, but of 
the law governing them? Why otherwise, are the Judges 
prohibited from directly or indirectly expressing or intimating 
any opinion as to what. facts are proved, or what facts in the 
case establish guilt ? 

Our experience on the circuit bench, makes us very sensi- 
ble of the difficulty of making charges unexceptionable and 
free from violations of the Code, but we are persuaded it 
can be done by the Judge avo’ding the slightest reference to 
the testimony, hypothetically or otherwise, and confining the 
instructions given to a statement of what facts are essential 
to bring a case within the crime alleged or involved in the 
indictment. 

He should not be betrayed, by his zeal for the efficient 
administration of the criminal justice of the State, to throw 
directly or indirectly the influence and weight of his opin- 
ions into the scale. The Act intended, after he had charged 
the law, that he should no further have any connexion with 
the case ; his duty then ceased. 


‘ 
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We must all obey its clear and unmistakable requiremenis, and 
whatever fears we may entertain as to the effect of this restric- 
tion upon the Judges in charging the juries, the consequences, 
whatever they may be, cannot be ascribed to those who obey 
law ; they will, if they should prove injurious, probably satisfy 
the people that they are not imputable, in any degree, to the 
ministers of the law, but to the daw itself. The verdict in 
this case is the fruit of a charge which involves a violation 
of law; and if this had been the only ground of error 
alleged, the plaintiff in error would, on it, have been enti- 
tled to a new trial. 


Judgment reversed. 





WitttAm H. CarvuraHers and Wire, plaintiffs in error, 
vs. Henry L. Corsrn, executor, e¢ al., defendants in error: 


1. By the laws of South Carolina, as they existed in 1835, a will practi- 
cally emancipating slaves was invalid, so far as such object was con- 
cerned ; but other bequests, in the same will, were not affected thereby. 

2, Our laws will not enforce the provisions of a will, made in another 
State, which are directly contrary to the declared policy of this State ; 
but the judgment of a competent tribunal, as to such will, where the 
will was executed, will be respected by the Courts of this State. 

8. Debts due by a deceased executor, administrator, guardian or trustee, 
entitled to priority of payment, in the administration of assets, as pro- 
vided by the Code, sec. 2312, and par. 4 of sec. 2494, are such only 
as may be due by persons appointed by the laws of this State. Trustees 
appointed in other States are not embraced. Debts due by foreign 
executors, trustees, etc., are to be paid, according to their character, as 
bonds or accounts, etc., the same as if owing by others, without any 
priority on account of such character. Harris, Jup@s, dissenting. 

4, If a creditor receive, in payment of his debt, a depreciated currency 
at its nominal value, without fraud or mistake, he will be bound by 
such payment. 

5. If an administrator or executor pay debts of an estate with less than 
is due upon them, he shall not take the benefit of it himself; but 
other creditors and legutees shall have the advantage of it. The estate 
is entitled to all the benefits arising from such payment, and not the 
executor personally. 
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The full statement of these cases, in the opinion of Judge 
Walker, renders a report of them unnecessary. It was held 
up for a time. 

Brief.of points made, and authorities submitted by Copp 
& JACKSON and SamurEL Hatt, counsel for John J. Cor. 
bin and Alexander G. Lane and wife: 

I. Mrs. Parr having died in the lifetime of Mrs. Corbin, 


-leaving no issue living at her death, there are, by the express 


terms of the 6th item of John J. Saylor’s will, cross-limita- 
tions between the issue of the said Mrs. Parr and Mrs. Cor- 
bin, and the children of Mrs. Corbin are entitled to the prop- 
erty that went into Mrs. Parr’s hands from the estate of. 
John J. Saylor. The estate was to be kept together and 
managed until the death of the last of testator’s brothers 
and sisters, when one-sixth or one-twelfth part of it was to . 
be conveyed to the children of his brother, by the trustees: 
and then it provides, “that they (the trustees) will convey — 
the said residue of my estate, say five-sixths or eleven- 
twelfths, (as the case may be,) unto the children of my said 
two sisters, say to such children or CHILD of my said two 
sisters AS MAY BE ALIVE AT THE DEATH OF THE SURVIVOR 
OF THEM, the said Mary, Marcella Caroline and Samuel $. 
I mean that one moiety, or half of the five-sixths or eleven- 
twelfths of said balance or residue, shall be conveyed to the 
child or children of my sister, Mary Parr, THEN alive, share 
and share alike; and the other moiety, or half of said five- 
sixths or eleven-twelfths of said residue or balance of my 
estate, to the children or child of my sister; Marcella Caro- 
line Corbin, share and share alike.” 

In order to arrive at the intention of a testator, and give 


_ effect to the same, as far as is consistent with the rules of 


law, the Court, in the construction of wills, may transpose 
sentences or clauses, change connecting conjunction, or even 


supply omitted words. Code, sec. 2424. These sentences, 


transposed, would read thus: “One moiety of the five-sixths 
or eleven-twelfths of the residue of my estate shall be con- 
veyed to the child or children of my sister, Mary Parr, 
alive at the death of the survivor of my said sisters and 
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brother, and the other moiety thereof to the child or children 
of my sister, Marcella Caroline, THEN alive. The whole 
residue, say five-sixths or eleven-twelfths, (as the case may 
be,) of my estate, to be conveyed unto the children of my 
said two sisters, say to such children or CHILD of my said 
Two sisters, as may be alive at the death of the survivor of 
them, the said Mary, Marcella Caroline, and Samuel 8.” 

The offspring of these two sisters alive at the death of the 
survivor of the testator’s brother and sisters, were the pref- 
erable objects of his bounty, and it matters not whether they 
were the offspring of one sister or both. If only one had 
offspring living, that offspring was to take the whole five- 
sixths or eleven-twelfths; if offspring of both was then alive, 
this residue was to be divided among them per stipes and 
not per capita, share and share ‘alike. And this the testator 
has said in terms, or thought he had said in terms, else, why, 
when providing for the failure of his brother’s issue upon 
the happening of the contingency on which the the corpus 
of the property was to be conveyed, does he make this pro- 
vision? “ But if my brother die leaving no child alive, or if 
he leaves a child, and that child shall die leaving no issue, my 
will is, that the provision above made for my brother’s child 
or children shall revert and become a part of my residuary 
estate, and be disposed of to my sisters and their children, 
as is above provided,” ete. 

II. If cross-limitations do not exist, by express words, 
between the children of Mrs. Parr and Mrs. Corbin, then 
to effectuate the intention of the testator, they are to be 
raised by “necessary implication,’ “plain intention,” or 
“ evident demonstration.” 

For the general doctrine of estates by implication and 
cross-remainders, the Court is referred to 2 Blackstone’s 
Com., 381, 382; Ken’s Ed., 388, 389. 

As to meaning of “ necessary implication” and equivalent 
terms, see per Lord Eldon, 1 Roper on Leg., 84. Ib., 724; 
per Lord Mansfield, 1 Fearne on Rem. Appendix iii, 589, 
Jones vs. Morgan; per Lumpkin, C. J., 12 Ga. R., 155, 
Wright vs. Hicks. 
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Cross-remainders among tenants in tail take place “by 
necessary implication ” under the following circumstances; 

1st. Under a devise to several persons in tail, being ten- 
ants in common, with a limitation over for want, or in default 
of such issue, cross-remainders are to be implied among the 
devisees. 

2d. This rule applies whether the devise be to two persons 
or a larger number, though it be made to them respectively, 
etc. 

3rd. The rule applies with regard to executory trusts, at 
least, though there be an express direction to insert cross- 
remainders among another class of objects, or a limitation 
over among some of the same objects, and even in direct 
devises, an express limitation of cross-remainders among 
another class of objects, has been held not to repel the impli- 
cation. 

Ath. The word remainder following a devise to several in 
tail will raise cross-remainders among them. 2 Jarman on 
Wills, 379. 

5th. But the occurrence of this, or some tantamount ex- 
pression, is not indespensable to the result. The intention 
of the testator may be implied from other circumstances. 
Hobart, 34, citing Year Book 7, E.6; 6 Bacon Ab. Tit. 
Legacies and Devises, (J.), p. 107. 

6th. When an intention appears from the will that no 
other person shall inherit any portion of the estate, or take 
it by way of remainder, so long as any of the immediate 
devisees or any of their issue are living, cross-remainders 
will be implied. Bacon Ab. ut. Sap., p. 108; 3 Greenleaf’s 
Cruise, 412, Note 2; 4 Day, 368-372, Hungerford vs. An- 
derson ; Dyer 303, b. pl. 49; 2 Bailey, 442, Baldrick vs. 
White; 4S. & R., 368, Simpson vs. Coon; 2 Hal., 41, Den 
vs. Cook; 2 Bing., N. C., 422, Brook vs. Turner; 5 Mete., 
134, Parker vs. Parker. 

7th. Cross-limitations take place among legatees or devisees 
in fee where even the title is to vest upon a contingency, and 
the contingency does not happen in time for the title to vest, 
and the intention of the testator would be defeated if the 
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implication was not made, 2 Pierre Will, 68, Scott vs. Bar- 
geman; 2 Jarman on Wills, 481, 483; Ves., 236, 536, 
Mackell vs. Winter; 3 Mer., 334, Skey vs. Barnes; 4 Beav., 


117, Currie vs. Gould; 2 Jarman on Wills, 487; 2 Roper | 


Leg., 1439, e¢ seq. 

8th. The property did not vest in this case until the death 
of the last survivor of the sisters and brothers of the testa- 
tor, and so literal a fulfillment of the conditions upon which 
it was to vest, is not required, as would be to divest it where 
it has once vested. Shepperd’s Touchstone, 133. 

9th. The vesting of the property depended upon a con- 
tingency which rendered it uncertain who would be the leg- 
atees, and this makes the legacy contingent. 2 Bla. Com., 
169; 1 Fearne Rem., 3, 381; Lewis on Perp., 72, 56. The 
trust is executory as well as contingent, and for that reason 
must receive an indulgent construction. 2 Blackstone’s 
Com., 381, 382, Jones vs. Morgan; 1 Fearne Rem. App. iii, 
Edmonson and Wife vs. Dyson; 2 Kelly, 307, 312, 313, 314; 
Fearne Rem., 185, Earl of Stamford vs. Sir John Hobart 
cited and commented on; Fearne on Rem., 117-120, 338. 

III. S. P. Corbin held this property in trust, and was a 
naked trustee, and responsible as such. Lewin on Trusts, 
243, Byrchall and Wife vs. Bradford et al.; 6 Madd. Ch. R., 
241, Dix vs. Benford; 19 Beav., 401, cited by Lewin, 213; 
Hill on Trustees, 214, 215; Lewin, 242, citing Conyngham 
vs. Conyngham ; 1 Ves., 522,and Montgomery vs. Johnson, 
11 Iredell’s Eq., 476. 

IV. But whether he held, as administrator or trustee, the 
debt of the cestui que trusts is a preferred one. Code, sec., 
2496 par. 4. 

V. The defendants, John J. Corbin and Lane’s wife, not 
being in esse at the rendition of the decree by the Court of 
Chancery in Lexington District, South Carolina, in favor of 
Corbin and Wife vs. Mrs. Parr and the other legatees under 
John J. Saylor’s will, are not bound thereby. Huson Vs. 
Wallace; 1 Richardson’s Eq., 1; 1 Daniell’s Ch. Pr., 90, 95, 
207. And if they were, that decree interferes with none of 
the rights or trusts under that will. 
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VI. The change of property, ordered by that decree, left 
untouched the rights of the legatees under the will. Lewin 
on Trusts, 274. The cestut que trust could follow the prop- 


‘erty into which it is converted, and impose the trust upon 


all profits derived from the conversion, and that whether 
mixed with the property of the trustee or kept separate, 
Dockers vs. Somers, 2 M. & K., 655, (1 W. & T. Lea Cas,, 
347 ;) Fellows vs. Mitchell, 1 P. Williams, 83, Lewin, 337; 
Lupton vs. White, 15 Ves., 420; Code, secs, 2310, 2315, 
Lewin, 753; Taylor vs. Plumer,3 M. & S., 562; Pennell 
vs. Deffell, 23 Eng., L. and Eq. R., 460; Conard vs, Atlan- 
tic Ins. & Trust Co., 1 Peters, 386; Nathan vs. Giles, 5 
Taunt (1 E. C. L. R.) 

VII. The children of S. P. Corbin have to be advanced 
in proportion to the amounts received by Caruthers and wife 
from his executor; Dyose; vs. Dyose, 1 P. Williams, 305; 
Humphreys vs. Humphreys, 2 Cox C. C., 184, 185, 186. 

VIII. S. P. Corbin being trustee, was liable for all that 
came into his hands from Saylor’s estate, whether he received 
it as trustee or in any other capacity. Lewin on Trusts, 326 
-330. 

IX. Under the laws of South Carolina, as they existed 
when Saylor’s will took effect, the clauses thereof, in relation 
to the manumissicn of the slaves, were valid. Lenoir vs. 
Sylvester, 1 Bailey, 632; Gordon vs. Blackman, 1 Rich. 
Kq., 65, 8. C.; 2 Ib. 43; Frazier vs. Frazier, 2 Hill’s Ch. 
R., 304. 

X. But whether these clauses are valid or not, no benefit 
can inure to testator’s heirs at law, for there is a valid dispo- 
sition over to strangers. 1 Richardson’s Eq. R., 63, Gordon 
vs. Blackman, S. C.; 2 Richardson’s Eq. R., 45; 2 MCord 
C. R., 269, Hall vs. Hall; 2 McMullen, 454, Carmille vs. 
Wightman ; 15 Ves., 417, Dawson vs. Clarke; 2 Ves., Jr., 
284, Note 6; Pickering vs. Lord Stamford ; 8 Ib., 12 Cam- 
bridge vs. Rous; 12 Ga. #., 163, Wright vs. Hicks. 

XI. Corbin purchased tie negroes at the sale of Say- 
lor’s estate, with the trust funds, but made such purchase 
on his own responsibility—took the titles in himself—used 
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gaid negroes, and disposed of them as his own property, 
which was a conversion ; and he thereby became responsible 
to the cestui que trusts for the amount of trust funds, with 
interest on the same from the death of Mrs, Corbin, and not 
simply for the hire of the negroes, as reported by the Master 
in Chancery, and affirmed by the Court below. 

XII. We are entitled to recover interest on the portion 
received from Mrs, Parr, from her death, in 1848, and not 
from the death of Mrs. Corbin, as reported by the Master. 

They subsequently submitted another brief, as follows: 

The question upon which a portion of the Court, as we are 
informed, hesitates in this case, and which we do not remem- 
ber to have been suggested on the argument, and which was 
therefore not discussed, is this: The trusts being created in 
the State of South Carolina, and the trustee having removed 
to, and settled in, Georgia, (bringing with him the trust 
property) where he died indebted to the trust estate, and his 
effects being administered here, (the cestui que trust being 
prior to, and at the death of the trustee, also citizens of 
Georgia,) do they take under the law of this State regulating 
the order of the payment of deceased persons’ debts, as pre-: 
ferred, or merely as simple contract, creditors ? 

We think the following propositions are clearly deducible 
from the authorities : 

Ist. That the law appointing the order in which distribu- 
tion shall be made, is local in its operation and has no extra 
territorial force ; and, therefore, if the laws of South Caro- 
lina had secured priority in this respect to the cestuz que trust, 
that provision would not have been observed if the adminis- 
tration was taken out in Georgia and the distribution made 
here. 

2d. It follows that the law of the place where the admin- 
istration is taken is to be observed in the order of distribu- 
tion prescribed by that law. 

3d. This is the result of two well settled principles: ist. 
That the laws of distribution of the place where the contract 
was made, and where it was contemplated it should be execu- 
ted, is no part of the contract, but is a part of the remedy. 

Vou, xxxvui—6, 





rears neee te eier e ponop 








82 SUPREME COURT OF GEORGIA. 





Caruthers and Wife vs. Corbin, ex’r, e¢ al. 





These laws belong to the proceedings in suit, (ad litis ordj- 
nationem,) not to the merits of the claim (ad litis decisionem.) 
And 2d. Because comity does not require the observance of 
the laws of a foreign jurisdiction, where such laws interfere 
with the settled policy of the country, of the tribunal ap- 
pealed to, for the enforcement of the demand or collection of 
debts. . 

4th. Because the foreign creditor is entitled to all the ben- 
efits of the remedy to which any other creditor is entitled, 
unless he shall be expressly or impliedly excluded therefrom 
by the law affording the remedy. 

5th. These general principles are applicable to liens, hy- 
pothecations and priorities given to creditors by the laws of 
particular countries as well as to other claims. 

As to the first, second and third propositions, Harrison vs, 
Story, 5 Cranch, 299. Smith, adm’r vs. Union Bank of 
Georgetown, 5 Peter’s R., 518. McElImoyle vs. Cohen, adm’r, 
13 Peters, 328. Ten Eyck vs. Ten Eyck, Milne 
vs. Morton, C. Burney, 36. Potter vs. Brown, 5th East’s R., 
131. Story on C. of L., secs. 524, 525, 575 et seq., and 322 to 
339, (edition of 1846,) and the Code of Georgia, sec. 2943, 


pr. 4. 





B. Hitt and WALLACE for Caruthers and Wite. 


WALKER, J. 


In 1834, John J. Saylor, then of Lexington District, 
South Carolina, made his will, and died, in South Carolina, 
pretty soon thereafter, say in 1835. By this will he provided 
for the practical emancipation of six certain favorite slaves, 
and made sundry bequests in their favor. The bulk of his 
property was left to his brother and sisters, during life, and 
at their death to their children. The leading object of the 
will was to secure the practical or actual emancipation of 
the favorite slaves, if possible; and the other bequests were 
made conditional upon all the beneficiaries under the will, 
aiding to effectuate this object. After making certain spe- 
cific bequests which disposed of but a comparatively small 
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portion of the estate, he devises, in the sixth item, to trus- 
tees, the residue of his estate, both real and personal, to be 
held in trust for the benefit of testator’s sisters, Mary Parr 
and Marcella Caroline Corbin, (wife of Samuel Peter Corbin,) 
and his brother, Samuel S. Saylor, in the following propor- 
tions: say one sixth of the annual income arising from such 
residue for the benefit of said brother during his life; and 
the remaining five-sixths of such income for the use of said 
two sisters during their natural lives. After the death of the 
brother and sisters, said trustees were to convey one-sixth of 
said residuum to the children of the brother, should’ he die 
leaving more than one, share and share alike; but if he 
should leave but one child, him surviving, then but one- 
twelfth of said residue should be conveyed to such child ; 
the trustees were to convey the balance of said residue, say 
five-sixths or eleven-twelfths, (as the case may be,) to the 
children of said two sisters, (say to such children or child of 
said two sisters as may be alive at the death of the survivor of 
the sisters.) “I mean that one moiety, or half of the said 
five-sixths or eleven-twelfths of the said residue, or balance 
of my said estate, shall be conveyed unto the child or chil- 
dren of my said sister, Mary Parr, then alive, share and 
share alike; and the other moiety or half of said five-sixths 
or eleven-twelfths of the said residue, or balance of my es- 
tate, unto the child or children of my sister, Marcella Caro- 
line Corbin, share and share alike.” The increase of the es- 
tate was intended to be included, subject to the limitations, 
conditions, and restrictions specified in relation to the six 
favorite negroes, “which conveyances shall become null and 
void, if the intentions of my will, in relation to my said ser- 
vants, shall be opposed or neglected by the persons thus ta- 
king said property.” The will further provided, that if 
either the brother or sisters should die, leaving a child or 
children, such child should take the share which the parent 
would have taken if alive; and, in order to dispose of the 
income, until the death of the last surviving sister or brother, 
it was provided, that if the brother should die first, one-sixth 
of the net annual income, until the death of the last survi- 
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ving sister, should be paid to his children, if more than one; 
if only one, then one-twelfth ; but if one of the sisters should 
die, her children should take their mother’s share, until the 
death of the last survivor of the three ; if the brother should 
die leaving no child, the provision made for his child or chil- 
dren was to revert, and become a part of the residuary estate, 
to be disposed of as provided for the sisters and their children, 
The property was not to be subject to the debts of the broth- 
er or sisters, or the husbands of the sisters. If any benefici- 
ary should oppose the intention of the testator relative to 
said six favorite slaves, the portion which would come, under 
said will, to such person opposing said intention, was devised 
to the Theological Seminary of the Lutheran Church of 
South Carolina, provided said corporation would carry out 
his desires ; and if said church would not do so, then such 
portion was devised over to the Commissioners of the Free 
Schools for Lexington District, who were to become trustees 
to carry out testator’s intentions in regard to said six ne- 
groes. The will imposed certain duties on the trustees in re- 
lation to the care and management of certain portions of the 
property, for the use of said six negroes, which must neces- 
sarily have continued for a long series of years, and was such 
“a troublesome office” that the trustees declined to act. 
Samuel D. Corbin, the husband of Mrs. Marcella C. Cor- 
bin, was appointed by the proper court to carry out the 
provisions of the will, and meeting with difficulties, filed a 
bill in the Courts of South Carolina, for the distribution of 
the estate among the legatees, according to their respective 
shares under the will. Chancellor Johnson, before whom the 
case was heard, refused to grant the prayer of the bill, on 
the ground that to do so “would be making a will for tie 
testator, a power which this Court disdains,” and he dis- 
missed the bill. This ruling was excepted to, and the Supreme 
Court of South Carolina reversed the decision of the Chan- 
cellor, and thereupon a division of the property was had, 
under the direction of the Court of Chancery. This division 
took place about January, 1840. In the division, the chil- 
dren of Samuel Saylor received one-sixth of the residuum of 
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the estate, (the specific devises in favor of said six negroes 
being strictly carried out,) and the other five-sixths being 
equally divided between Mrs. Parr and Mrs. Corbin. The 
whole transaction seems to have been treated by the Court 
and the parties as a final distribution and settlement of the 
affairs of the estate of John J.Saylor. The negroes were pro- 
vided for, according to the terms of his will; and the residue 
of his property was divided between his sisters and the chil- 
dren of his brother, in the proportion he had intended. The 
division, however, took place during the lives of the sisters, 
and not after their deaths, as the testator intended that itshould 
be. His brother was dead. The negroes were sold for dis- 
tribution, and Samuel P. Corbin purchased just about as 
many of them as were coming to his wife and children, and 
brought them to Georgia, and kept them until his death, and 
they remained in the hands of his executor until they were 
emancipated. Samuel P. Corbin died in. Taylor county, 
Georgia, about the latter part of November, 1862, having 
executed a will, appointing his brother, Henry L. Corbin, as 
his executor, who qualified as such, and filed a bill for direc- . 
tion, in Crawford Superior Court, alleging the emancipation 
of the slaves, and the insolvency of the estate in consequence 
thereof; and praying that the various creditors might be 
required to prove their demands, that the Court might adju- 
dicate and settle the amount and order of payment of the 
various claims against the estate, etc. An injunction was 
granted to restrain the creditors from preceeding at law. 
During the progress of the case, the whole matter was referred 
to W. K. deGraffenried, Esq., Master in Chancery, who was 
directed to report “the state of the account between said 
Henry L. Corbin and the estate, and between him and said 
contestants and claimants and creditors,” and report his 
decisions upon all questions of law and fact arising between 
the parties. Said Master in Chancery proceeded to take the 
account, and made his report to the Court, and the Court, 
after hearing the exceptions, confirmed the report; and to 
the judgment affirming the report, various exceptions were 
made and brought to this Court. 
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We do not propose to notice all the questions made in the 
record, which is very voluminous, and contains the record of 
the disttibution of Saylor’s estate, in South Carolina, the bill 
filed by Samuel P. Corbin for that purpose, and all the pro- 
ceedings had therein, then the will of Mrs. Parr, the bill 
filed to set aside certain devises therein, and the distribution 
of her estate, with the long accounts of the representatives 
of that estate, and the testimony taken in these two bills, 
then the proceedings in relation to the estate belonging 
to Ella Gray, (now Mrs. Caruthers,) of which Samuel P, 
Corbin was guardian, and in relation to the actings and 
doings of the present executor. We will notice those points 
which we deem material for the adjustment of the rights of 
the respective parties, in relation to the property belonging 
to the estate of said Corbin. 

1. It was insisted that the will of John J. Saylor, by the 
laws of South Carolina, was invalid, that it attempted to 
manumit certain slaves, and was, therefore, null and void. 
We have looked into the provisions of the laws of South 
Carolina on this subject, and we think that, so far as the 
will attempted to emancipate the slaves was concerned, this 
portion of it, by the laws of that State, as they existed 
in 1835, was invalid; but other portions of the will were 
not thereby affected. Consequently, while the provisions of 
the will, in favor of the practical manumission of the slaves, 
could not have been enforced, if resisted, yet the other 
bequests in the will were valid. 

-2. Again, it was insisted that Saylor’s will, being contrary 
to the then declared policy of the laws of this State, cannot 
be enforced by our laws, that admitting the will to be 
valid in all its provisions, according to the laws of South 
Carolina, yet, to enforce it in Georgia, would be contrary to 
the policy, and prejudicial to the interests, of this State. Rev. 
Code, secs. 9 and 2696. We fully recognize the rule here 
contended for, that this State will not enforce the laws 
of another State, which contravene the policy of our laws; 
but this case does not fall within the rule. Here a will was 
made in South Carolina, which, according to the decision of 
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the highest tribunal known to the laws of that State, con- 
ferred certain rights on certain parties, irrespective of the 
provisions which, in our courts, would render the will ille- 
gal. Weare not called upon to enforce any illegal provisions 
of the will. The question of emancipation is not, in any 
way, before us. Here is a judgment of our sister State, by 
a court having jurisdiction of the partiés and the subject 
matter, and the question is, shall the judgment of that court 
be respected by our courts? Shall we mete out to the par- 
ties the rights which, according to the decision of the Courts 
of our sister State, they have been decided to be entitled to ? 
Were we called upon to enforce the illegal provisions of this 
will, then other questions might arise. But such is not the 
case. The simple question is, whether the judgment of that 
Court shall be respected or not? If that judgment is to be 
respected, what is the effect? The property of John J. Say- 
loy was, by a court of competent jurisdiction, divided under 
his will; and that judgment must conclude the rights of the 
parties. What was the effect of that judgment? It was 
that one-half of the residue of the five-sixths of the John J. 
Saylor estate belonged absolutely to Mrs. Corbin and her 
children, under this will, and the other half to Mrs. Parr 
and her children, absolutely. There was an administration, 
and a division of the property, under the will, according to 
the judgment of a court of competent jurisdiction. 

Mrs. Parr survived all her children, and then died, leay- 
ing a will, pertions of which were set aside by the proper 
court, and the property divided among her heirs-at-law, Mrs. 
Corbin and Samuel Saylor’s children. The portion which 
Samuel’ P. Corbin received, in right of his wife, from Mrs, ° 
Part’s estate, was received as heir-at-law, and not as legatee 
under Saylof’s will. Consequently, the property was his, abso- 
lutely, without liability to account to any one. The conclu- 
sions, then, to which we come, on this branch of the case, are, 
that the division made of the Saylor estate by the Court of 
Equity in South Carolina, between Mrs. Parr and Mrs. Cor- 
bin, was legal and valid, vesting one portion, or half of the 
five-sixths, in Mrs. Parr and her children, and the other in 
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Mrs. Corbin and her children, respectively, according to the 
division as then made. Each ceased to have any interest in 
the property allotted to the other; and when the property of 
Mrs. Parr was paid to Samuel P. Corbin, after her death, it 
was freed from any trust whatever connected with Saylor’s 
will. Consequently, the children of Samuel P. Corbin have 
no claim against his estate, on account of the Mrs. Parr 
half of the five-sixths of the residuum of Saylor’s estate, nor 
on account of the property received from her representatives 
after her death. They have a claim for the half paid to him 
in their right, and that of their mother. The negroes willed 
by Saylor were sold for distribution, and Samuel P. Corbin 
purchased enough of them to make the portion due his wife 
and children, or just about enough for that purpose. The 


‘ sale of the negroes was a method adopted for division, and 


the negroes received by said Corbin belonged to his wife 
during her life, and at her death, to her children. The 
negroes belonged to the wife and children; and when they 
were emancipated, the loss must fall upon the children, the 
owners at the time. Hand vs. Armstrong, 34 Ga. R., 232. 

3. Is the claim of Samuel P. Corbin’s children such a 
debt as to be entitled to a priority of payment in the distri- 
bution of the assets of his estate among his creditors? Is 
it a debt due by the deceased, as executor, administrator or 
guardian, or as trustee? Rev. Code, sec. 2312, and par. 4, 
of sec. 2494. It is claimed that Corbin was both executor 
and trustee in South Carolina, and that, as such, this trust 
debt must have a higher dignity in the order of the payment 


. of debts than simple contract debts. Is a foreign trustee 


embraced by the words of the Statute? The original Act 
was passed, 18th February, 1799. Cobb’s Dig., 311 and 288. 
It is entitled “ An Act for the better protection and security 
of orphans, and their estates.” The first section makes it 
the duty of the Clerks of the Courts of Ordinary to enter 
in a book the names of all executors, administrators and 
guardians, appointed in their several counties, with the 
names of their securities, which book should, at all times, 
be subject to examination by the Court, or other persons 
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interested. The second section makes it the duty of such 

fiduciaries to make returns, showing the conditions of the 

estates, and authorizes the Court to take such steps as may 

be thought fit to protect the rights of parties interested. 

The third requires annual returns of the condition of the 

estates, and authorizes process to issue against delinquents. 

The fourth section allows guardians reasonable disbursements 

on account of their wards, and authorizes the binding out of 
wards, in case the annual profits of the estate are not suffi- 
cient for the education and maintenance of the wards. Then 
comes the fifth, which says: “ When any guardian, executor 
or administrator, chargeable with the estate of any orphan or 
deceased person, to him, her, or them committed, shall die 
so chargeable, his, her, or their executors or administrators 
shall be compelled to pay out of his, her, or their estate, so 
much as shall appear to be due to the estate of such orphan 
or deceased person, before any other debt of such testator or 
intestate.” The word “trustee” is not in this Act. This 
was amended by the Act of February, 1854, pamph. Acts, 
p. 70, which amends the before recited Act of 1799, and 
says: “That from and after the passage of this Act, the pro- 
visions of the fifth section of the above recited Act, be, and 
the same are hereby extended, and made applicable to the 
estates of all trustees in this State, who may have converted 
to their own use, wasted, destroyed, or died chargeable to the 
estates of their cestui que trusts ; provided said trustees have 
had the actual possession, control, and management of the 
property vested in them as such.” Take the whole of these 
two Acts together, and is it not most manifest that they apply 
to domestic, and not to foreign, trustees? The whole scope of 
the Act of 1799, is in relation to persons appointed by the 
Court of Ordinary, to act in a fiduciary character ; and the ob- 
ject of the Act was to protect the rights of all persons who had 
to rely upon the Court for the selection of agents to transact 
their affairs ; and then, by the Act of 1854, the provisions of 
the fifth section are “extended and made applicable to the es- 
tates of trustees in this State.” This is a legislative interpreta- 
tion, that the whole Act intended to apply to domestic trustees, 
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to such as are made so by the laws “in this State.” Is not 
the general sense of the words, executors, administrators, ete,, 
applicable to such as are appointed by our own laws? Our 
laws do not recognize foreign executors, etc., as such, at all; 
or rather, they did not do so prior to the Act of 1850, 
Cobb’s Dig., 341. (The Rev. Code, secs. 2573-6, now 
authorizes them to sue in our courts.) See Davis vs. Smith, 
5 Ga. R., 295; The South-Western Railroad Company vs, 
Paulk, 24 Ga. R., 370; Vaughan vs. Northup, 15 Pet. R., 
1; Sto. Confi. L., sec. 513; Jackson vs. Johnson, 34 Ga. R., 
511. As the law did not recognize the existence of foreign 
trustees, at the time of the passage of the Act of 1799, is not 
this a strong reason for construing the Act to apply to such 
persons of the classes named as were recognized by the law 
as belonging to those classes? We think so, most clearly, 
We think too, we can see good reasons for allowing this 
preference as to the estates of domestic trustees, which do not 
apply to foreign ones, 

Samue! P. Corbin died about the 28th November, 1862, 
and, therefore, before the Code went into effect. This case 
must be decided according to the provisions of the statutes 
existing prior to the Code. We think, however, that the 
same reasons apply to the Code, and that the sections therein 
must be construed to mean just what the law did previously. 
See sec. 2312, and par. 4, of sec. 2494. From all which, it 
follows that the claim of Corbin’s children against his estate, 
is net such a trust debt as is entitled to a priority in the pay- 
ment of the debts of the estate. 

Samuel P. Corbin, in his life time, having been the guardi- 
an of Ella Gray, (now Mrs. Caruthers,) appointed in this 
State, and having died so chargeable, whatever may be found 
due on this claim is properly entitled to a priority in the 
payment of tne debts, as contemplated by the Statute. 

Sundry payments were made to Caruthers and wife in 
“Confederate Treasury Notes,” by theexecutor. These pay- 
ments were valid, as against the parties receiving them. 
Caruthers and wife were competent to contract for, and re- 
ceive in payment, anything that might be agreed upon by 
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them and the debtor. Freeman vs. Bass, 34 Ga. R., 364. 
The amounts received by Caruthers and wife as payments, 
must be charged against them, in a settlement of the estate, 
at the nominal amount so received. ‘They agreed so to re- 
ceive the currency, and must be bound by their agreement. 

As between the executor and the estate, the executor can- 
not advance his own “Confederate notes” in payment of the 
debts of the estate, and be allowed on settlement, the full 
nominal amount, notwithstanding the “notes” were worth 
but five cents in the dollar. The executor must account for 
all the profits which have accrued in his time on account of 
the estate. If he compounds debts or mortgages, or buys 
them in for less than is due upon them, he shall not take the 
benefit of it himself, but other creditors and legatees shall 
have the advantage of it. If an executor take upon him- 
self to act with regard to the testator’s property, in any other 
manner than the trust requires, if there be a loss, he must re- 
place it; and any gain will be for the benefit of the cestuz 
que trust. 2 Hill on Ex., 1566-7. It is his duty to act for 
the best interests of the estate, and whatever he can save in 
managing the business of the estate shall go to the beneficia- 
ries under the will.—Ib. He can not use his trust to pro- 
mote his own personal interest. 

It was insisted that the money belonging to Mrs. Corbin 
and children was paid for the Crowell place, and the children 
seek to follow their funds into this land, and claim the land. 
There is no doubt about the right of a beneficiary of a trust 
estate to follow the funds wherever they can be traced, and 
affirm or reject any unauthorized investment by the trustee. 
Rev. Code, sec. 28307; 2 Hill. on Ex., 1765. 

But here the Master has found against this claim, and we 
can. not say that his decision is so strongly and decidedly 
against the weight of the evidence as to require us to reverse 
his ruling on this point. To authorize the taking of proper- 
ty purchased in the name of the trustee, it should clearly 
appear that the trust funds were appropriated to the purpose 
of the purchase. 2 Hill. on Ex., 1765. The proof in this 
case does not come up to this rule. 
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The same may be said as to the items for the board of 
Ella Gray, and for amounts paid for overseer’s wages on Ella 
Gray’s plantation. We can not say that the report of the 
Master on these items is decidedly and strongly against the 
weight of the evidence. The rule laid down by the Master, 
of taking the highest estimate of the value of cotton in the 
year of production, and the largest size bales, in making up 
the amount against 8. P. Corbin, as guardian, is pretty strin- 
gent; but, perhaps, it would: be wrong, in a case like this, to 
adopt a more lenient one. Here the guardian failed to make 
the returns required by law, and thus neglected his duty, 
He had the means necessary, and the law made it his duty 
to show the true amount which came into his hands. Fail- 
ing to do so, he was in default, and under the circumstances, 
perhaps, it would not be well to lay down a different rule. 

We have thus noticed all the points we deem material in 
these cross bills of exceptions, and laid down the rules which 
should govern in ascertaining the rights of the respective 
parties. We reverse the judgment on the grounds intimated 
in this opinion. 

Judgment reversed. 


Warner, C. J., concurred, but wrote out no opinion. 
Harris, J., dissenting. 


I was disposed to adopt the very elaborate and, in general, 
satisfactory report of the Master in Chancery, of the Macon 
circuit, and which was approved by the Judge thereof; and 


to make our judgment, in these cases, conform to its conclu- | 


sions, but my associates not assenting to, but rejecting, them 
entirely, imposes upon me the necessity of putting my dis- 
sent in writing, to one, at least, of the points ruled by my 
associates, and which is contained in the following summary 
prepared by one of them, viz: “ Debts, due by a deceased 
executor, administrator, guardian, or trustee, entitled to pri- 
ority of payment in the administration of assets, as provided 
by the Code, sec. 2312, and 4th part of the paragraph 2494, 
are such only as may be due by such executor, etc., as may 
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be appointed by the laws of this State; trustees appointed in 
other States are not embraced. Debts, due by foreign execu- 
tors, trustees, etc., are to be paid according to their character, 
as bonds, accounts, ete., the same as if owing by others, with- 
out priority on account of such character.” 

The record shows that Samuel P. Corbin, now deceased, 
late of Taylor county, Georgia, many years since, under the 
will of Saylor, of South Carolina, and by a decree of Chan- 
cery of that State, as trustee for his children, John J. Cor- 
bin and others, parties to one of the foregoing suits, received 
a large property, mostly in money, and that, removing im- 
mediately thereafter to Georgia, he brought with him said 
property, and that it remained in the possession, control and 
management of said Samuel until his death, in 1863. The 
record further shews, that two of the cestui que trusts, his 
children, were born in Georgia, since the, removal of said 
Samuel to this State, with the trust property, that they are 
citizens of this State, and further, that said Samuel died in 
Georgia, insolvent, and deeply involved in debt, without 
having delivered to said cestui que trusts their property, or 
paid them an equivalent therefor, or, in any manner having 
accounted to them. 

The amount with which he died chargeable to the cestui 
que trusts is ascertained by the Master’s report, which I adopt 
for the purposes of this opinion. 

The question, upon the facts stated, then, is whether the 
cestui que trusts have a right, as against Henry Corbin, exec- 
utor of said Samuel P. Corbin, to have the amount due to 
them, paid before other liens or claims, or debts due by Sam- 
uel P. Corbin? 

I take it to be clear, that if the property of the children of 
Samuel P. Corbin, in his hands, as their trustee under the 
will of Saylor, and which was delivered to him under the 
decree of Chancery, had been found, upon the death of said 
Samuel, in Georgia, in kind, and capable of identification as 
that trust property, the individual creditors of said Samuel, 
upon his contracts with them, could not, to any extent, or in 
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any mode whatever, have subjected that trust property to the 
payment of their demands. 

The plain and unanswerable reason for this position is, that 
it was not his property, but his children’s ; nor would a Court 
of Equity stop for a moment to ask where the trust originated, 
as its acknowledged jurisdiction covered all trusts, and brought 
all trustees living on the soil of Georgia within the scope of 
its remedial powers. If the trustee was alive, and a bill 
was filed against him, at the instance or in behalf of the 
cestui que trusts, to account for the trust property received by 
him, to discover how and when and into what it had been 
converted by him, or in what manner he had mixed it with, 
and used it as, his own, alleging the insolvency of the trustee, 
it is believed that his individual creditors, whether by judg- 
ment or otherwise, would be promptly enjoined, by a Court 
of Equity, from any attempt to cause the property of which 
he was in possession to be appropriated to their demands, 
until the trust property in his hands should have been sepa- 


- rated from his own property, and paid over to cestui que trusts; 


or failing to accomplish that, from a conversion by him of the 
money, or other thing, so that it could not be clearly traced, 
such trustee would be decreed to pay an equivalent to the extent 
of the property converted or mixed up with his own, and by 
which the bulk of his apparent property had been increased, 
and this before such individual creditors could be paid, the, 
being turned over for payment upon the residue in the trus- 


tee’s hands, that being in truth and right his property, and 


mo more. This principle of the restoration of property to its 


owner, unaffected by the personal contracts or debts of the 
person having it in possession as a fiduciary, is of universal 
application, and is maintained and enforced by Courts of 
Equity where the trustee has obliterated all means of iden- 
tification, or mixed it, so that it is impracticable to separate 
it, specifically, from his own, in the form above indicated, 
that of withdrawing an equivalent in value from the bulk of 
the property in possession of the trustee, inaccurately called 
his property or estate. So that whether the trustee is living 
or dead, a Court of Equity employs the same means to cause 
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right to be done. Is it not palpable that, without the exer- 
cise of such power, the fraud or misconduct of a trustee would 
operate to his benefit, and most injuriously to cestui que trusts, 
by subjecting their property to pay his individual debts? 

Our Legislature have not left the subject of trustees, and 
the liability of their estates, where they die chargeable, to rest 
upon the course of Courts of Equity, when applied to by 
individuals, but have declared a principle of justice in com- 
prehensive, unequivocal language, that all may know their 
rights and liabilities, and especially that executors and admin- 
istrators may know their duties in the distribution of assets 
which may come to their hands, without resorting to a Court 
of Equity for direction. 

Thus, by paragraph 2312 of the Code, it is enacted that 
the estate of a trustee dying, chargeable with trust funds in 
hand, shall be appropriated first to the payment of such indebt- 
ness, after the funeral expenses, in preference to all other liens 
or claims whatever. 

By paragraph 2494, under the head “of managing the 
estate and paying the debts of testators and intestates,” the 
following order of payment by executors and ee 
is prescribed: 1st. Funeral expences. 2d. Necessary ex- 
pences of administration, 38d. Taxes. 4th. a debt due 
by deceased as trustee, he having had actual possession, con- 
trol and management of the trust property. 

It cannot be questioned that the bulk of the property in 
the possession of Samuel P. Corbin, at his death, had been 
augmented by the addition to his own of the property of his 
children, in his hands, as their trustee. 

Now I have shown that a Court of Equity, independent of 
our statutes, and by its mode of procedure, for the purpose of 
doing justice when applied to, reduces the bulk of property 
in the hands of the trustee, to its rightful and legitimate size, 
and then subjects that residue to the payment of the creditors 
of the trustee upon his personal contracts. 

In Watson vs. Watson, 1 Ga. R., 271, which was a case 
against the estate of a guardian who had sold the land and 
negrocs of his ward, and mixed up the proceeds with his 
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own estate, I find Judge Warner saying: “The estate of Wat- 
son having been increased to the extent of the value of their 
(complainants’) property, sold by him as their guardian, it ig 
nothing but sheer justice, that the claim of plaintiffs be paid 
first out of it before any other debt.” Again, “this statute,” 
(of 1799,) “giving priority, is, in our judgment, founded ona 
clear equity.” 

I entirely concur in the soundness of the views thus ex- 
pressed, and ask, is it not true here that the estate of Samuel 
P. Corbin was increased to the extent of the property of the 
cestui que trusts, and can it be anything but “sheer justice” 
that their claims shall be first paid out of the property in the 
hands of Henry L. Corbin, as the executor of Samuel P, 
Corbin, the deceased trustee? I apprehend my learned col- 
league will find it no easy task to distinguish, substantially, 
between “the sheer justice” which afforded relief in the one 
case, and refused it in the other. The only difference is in 
the name: one isa guardian, the other a trustee. But in 
equity, what doesanameamount to? Both are trustees. We 
are in search of right, and bound to do right. Nothing is 
clearer under the heavens, than that the equities in both 
cases are identical and equal. Why then, should the judg- 
ments be dissimilar ? 

Bat mf associates, who cannot deny the facts as I have 
stated them, nor the natural equity of the cestui que trusts, 
nor the course of courts of equity, in decreeing primary pay- 
ment, say that our statutes make provision only for the lia- 


bility of the estates of such trustees as may have been appoint- 


ed by the laws of Georgia. 

I take this to be a great error. The Legislature having, 
by the Declaratory Act of 1790, made the estates of deceased 
executors, administrators and guardians, dying chargeable 
with trust property, primarily liable, subsequently impressed 
with the necessity of extending similar relief against all trus- 
tees’ estates, as the equities were the same—enacted the para- 
graphs which have before heen mentiened. My associates 
have, instead of giving effect to an enlarging Act, in its widest 
sense, and in accordance with its language, narrowed or re- 
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stricted it, so as to confine it to a very limited class, to-wit : 
Such trustees as may have been appointed under the laws of 
Georgia. 

If this narrow interpretation be correct, upon what grounds 
are two of the cestui’que trusts, born on our soil, after the 
trust property was brought into Georgia, by Samuel P. Cor- 
bin, to be excluded ? for as to them, the trust arose in Georgia. 

I can but regret this interpretation as not only unsound, 
but as utterly unwarranted by any of the rules employed by 
the best text writers in the ascertainment of legislative will. 
It is, moreover, incapable of being supported by even a 
plausible reason. 

I am aware of the position occupied by my associates, that 
foreign executors, administrators and guardians are not in- 
cluded in our statutes, for the reason that those appointed 
abroad are not recognized as such in our courts; but as Sam- 
uel P. Corbin’s estate is pursued, not for his default and 
indebtedness, as either an executor, administrator or guardian 
under a Carolina commission, I deem it unnecessary to dis- 
cuss that question. 

The question is restricted to the determination of whether 
the estate of a trustee, created by a deed or will, made out 
of Georgia, if he, subsequently bringing such property into 
Georgia, and here possessing, controlling and managing it to 


. the time of his death, dying chargeable therefor, is not pri- 


marily liable to the cestui que trusts, before his other creditors. 
Where else can they pursue their property, mingled with 
the estate of the trustee, but in the Courts of Georgia? No 
matter of contract is involved, requiring construction accord- 
ing to the lew loci. Upon what principle, then, are the reme- 
dies afforded by statutes, and which the forum administers 
alike to all suitors, come from where they may, denied to them? 
It will not do to reply that our statutes so direct. I deny 
that they do, and demand the proof by those who assert that 
our Code sanctions the position “that debts due by trustees 
of foreign appointment, dying chargeable, are to be paid 
according to their character, as bonds, accounts, etc., the 
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same as if owing by others, without priority on account of 
such character.” 
This decision is not interpretation, but judicial legislation, 


It is an alteration of a clear, unambiguous statute, without 


a tittle of argument or reason to sustain it. Nor does the 
decision stop at the alteration of the paragraphs 2312 and 
2494; but it goes further, and prescribes an order for the 
payment of the indebtedness of a trustee, appointed out of 
Georgia, dying here, chargeable to the trust which he pos- 
sessed, managed and controlled, which the statute has not. 

By what authority do they assign to debts, due bya 
trustee of foreign appointment, dying in Georgia, an order 
of payment, acobrding to the form in which those liabilities 
are evidenced as bonds, notes, ete. ? 

By this judicial legislation the result will be, that if the 
claims of cestui que trusts should not be evidenced by some 
judgment against the dead trustee, some mortgage, or bond, 
or note, they will go to the foot of the list, of the order of 
payment out of the assets prescribed for the direction of ex- 
ecutors and administrators, and take their place among the 
account creditors of the deceased trustee. 

Again, it causes a discrimination to be made, as among 
cestui que trusts, and makes it depend upon the form in which 
the indebtedness of the trustee exists, so that the one who has 


a judgment, is to be paid before the cestui que trust, who holds . 


the bond of the trustee, and he who holds the bond, before 
the one who holds merely the note. 

Now, no such discrimination can be made in cases of trus- 
tees epiiiaalia in Georgia and dying chargeable for property 
possessed, controlled and managed by them as trustees ; for the 
law, by a sweeping, comprehensive declaration, enacts that 
for all the indebtedness for trust property, without regard to 
the form by which it is evidenced, his estate shall be prima- 
rily liable. 

Why, in principle or common sense, should there be a dif- 
ference between the liability of the estate of a deceased for- 
eign appointed trustee and a domestic appointed one? Our 
Legislature cennot be charged with either the injustice 
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or absurdity of such discriminations. The primary lia- 
bility of estates of dead trustees is founded on -the in- 
disputable equity that the cestui que trust’s property should 
be separated, withdrawn or accounted for in value, to its 
» extent, defore the individual creditors are let in for pay- 
ment; but the construction here, as to the estates of trustees 
‘2 appointed out of Georgia, dying chargeable with the trust 
4 funds in hand of cestui que trust, is, that they come in only 
pari passu, and according to the forms in which the indebt- 
@® cdness to them exists, thus sanctioning the payment of the 
® individual creditors, by contract with a trustee, out of the 
= property of cestui que trusts, or that into which it was con- 
z verted by the misconduct or fraud of their trustee. 

The obvious intent of our statutes, was to recognize this 
paramount equity to primary payment, without the slightest 
regard to the shape or form by which the debt was evidenced. 
The Legislature looked only to the important fact of the trus- 
tee dying chargeable with trust funds in hand, and _ placed, 
by the words and spirit of their Act, all cestui que trusts upon 
the same equality, without reference to any other considera- 
tion than that the property of which he, as trustee, died pos- 
sessed was theirs, or rather that their property should be so 
separated, first from his property, and when this shall have 
been done, then that his idividual creditors, on his personal 
contracts, should, according to the grade of their claims, be 
paid out of his property left after the separation from the 
trust property or funds. 

The majority of this Court have associated with deceased 
executors, administrators and guardians, appointed out of 
Georgia and dying chargeable with the funds of the estate in 
their hand, trustees appointed abroad, and dying here, charge- 
able with trust funds. . 

This has been done, not by the Legislature, but by the 
court. The association is a forced one, and as the majority 
have, virtually interpolated the Act of 1799, by restricting 
the primary liability prescribed by it to the estates of execu- 
tors, administrators and guardians as were appointed wnder 
the laws of Georgia: so too, with less reason, and of their 
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own will, have they likewise virtually interpolated, in para- 
graph 2312 of the Code, after the words “the estate of a 
trustee,” the words “appointed or created in Georgja only,” 
and in paragraph 2494, after the words “or any debt due by 
the deceased as trustee,” the words “created or appointed in ” 
Georgia only.” hed 

I do my associates no injustice when I assert that theirde- & 
cision carries on its front the evidence of wnauthorized legis- ; 
lation by them, and as effectually introduces into those para- 
graphs, and incorporates their opinions therein as substan- t 
tially as if it had been by the law itself enacted, the restric- » 
tions which they have made. « 

Nor can my associates derive, in support of their decision, 
an argument from the maxim noscitur a sociis, as the Acts in é 
reference to executors, administrators and guardians, are en- 
tirely separate from those touching trustees. 

The Act of 1799, providing for the primary liability of the 
estates of executors, administrators and guardians, embraced 
only the specific class comprehending them. The subsequent 
legislation extended to the genus trustees of every other kind, 
the same provision made as to the specific class. 

I conclude by saying that to me it is a source, of amaze- 
ment, that my associates should have overlooked the very 
plain, palpable and unanswerable reason, which must have 
influenced the Legislature to declare that “the estate of a 
trustee, dying chargeable with trust funds in hand, shall be 
appropriated, first to the payment of such indebtedness after 
funeral expenses, in preference to all other liens or claims 
whatever.” It felt that it was but “sheer justice,” as the es- 
tate of the deceased trustee had been increased to the extent 
of the value of the cestui que trusts property used and con- 
verted by him as their trustee, that their claims should be 
paid first out of his estate, before any other debt. It felt, 
that to give to all cestui que trusts a penny of payment, wa 
but a recognition of “a clear equity.” 

This must have been the reason which led to this enact- 
ment. Could any one be more ample and satisfactory, com- 
mending, from its natural justice, itself to the approval of 
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every honest heart? and if it be the true reason, it is, per se, 
a condemnation of the miserable and odious discrimination 
made between trustees of foreign and domestic origin, by the 
judicial legislation in these cases, and against which I enter 


my protest. 








